I
Whores of the Court

Psychologigsas De Facto
Triersof Fact in Our Justice System

In February 1992, [Eileen Lipsker] came to the Fairmont Hotel
balroom in San Francisco to explain the process of her memory
return and her testimony at the trial to the American College of
Psychiatrists. Afterward, the psychiatrists, including some of the
most distinguished members of the profession in this country,
crowded around Eileen. They believed her, they told her. They
admired her. They felt intense compassion for her ordeal. At
first, Eileen's big light-brown eyes looked doubtful. But along
came another psychiatrist, and another, and yet another. With
each one of their congratulations, Eileen brightened a bit. And
soon she was glowing like the moon.

Lenore Terr, Unchaned Memories, 1994

THE PSYCHOLOGY-BASED COURT CASE

One afternoon in early 1989, Eileen Franklin Lipsker, ayoung Amer-
ican mother, gazed deeply into her daughter's dark eyes and fell
directly into a nightmare twenty years past. The merest accident of
expression in her daughter's eyes brought Eileen face-to-face with
another child, long dead, brutally murdered in California in 1969.
With the vision of the dead child's face as the key, a whole vault of
terrible memories of that long ago death became unlocked in Eileen
Franklin's mind and she began to remember, slowly at first, but then
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faster and faster, what her mind had fought so hard to keep hidden
from view —that as a child herself she had witnessed the murder of
her little friend, Susan Nason, at the hands of Eileen's own father,
George Franklin. When these long-repressed memories were fully
recovered and Eileen knew what she had, she aso knew what she had
to do. She brought before the legal authorities in California her
memory of that terrible traumafrom so long ago.

On November 28, 1989, the police arrested George Franklin
and charged him with the murder of nine-year-old Susan Nason
twenty years before.

There was not much direct evidence in this case. Susan's body
had been found eight weeks after the murder in a rather remote
wooded area. The materia details of the case were widely published
in the media— that Susan's head had been crushed by arock, that she
had worn a silver ring on her finger, that she was found lying not far
from an old mattress— but at the time of the crime, no circumstantial
evidence tied any particular individual to the crime and no eyewit-
nesses came forward.

Twenty years later there was still not much evidence other than
Eileen's recovered memories. She said her father committed the
murder; he said he did not. N 0 one else saw anything. Eileen claimed
that the trauma of witnessing the horrifying murder of her little
friend had been so great that she repressed the memory for al those
years and then, quite inexplicably, recovered it twenty yearslater.

Given the lack of physica evidence and the heavy reliance on
psychological claimsin this case, it is not surprising that in Franklin's
trial for murder the bulk of the "evidence" presented was the opinion
of experts— psychiatristsand psychologists— concerning the repres-
sion and recovery of memory, and the consequent reliability of
Eileen's accusations against her father. Dr. Lenore Terr, a California
psychiatrist, was the prosecution’'s principal witness in explaining to
the court the obscure psychological phenomena the jury had to con-
sider in weighing the case against George Franklin.

The prosecution's case rested on certain psychopolitical assump-
tions that have become popular in some segments of the mental health
community. It isassumed that children who experienceterrible trauma,
like witnessing murder or experiencing sex abuse, often suffer, like
some Vietnam vets, from post traumatic stress syndrome. It is aso sad
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that one of the most common features of this stressdisorder is the loss
of the memory of the precipitating traumatic event—what psychiatrists
cal "repression” of the traumatic memories— because the mind seeks
unconsciously to protect the person from having to reexperience the
trauma in memory. Lastly, it is assumed that repressed memories can
be recovered in the proper conditions, usually in the context of therapy,
but perhaps through an accidental triggering asin Eileen'scase.

These psychologica assumptions and countless others like
them— lacking any scientific basis but embraced unquestionably by
their adherents—over the last twenty-five years have crept insidi-
ously into our legal system, into legislative bodies and courtrooms al
over the country.

In George Franklin's case, the judge and jury accepted as scien-
tific fact Dr. Terr’s testimony regarding trauma theory, repression,
and recovered memories; they took as truth the startlingly assured
statements of this psychological expert about historical facts and
mental mix-ups, and her confident explanations of the way the mind
works. On November 30, 1990, based on the word of his estranged
daughter and the testimony of this expert psychological witness,
George Franklin was convicted of murder and sentenced to life in
prison.

Dr. Terr writes that when Elaine Tipton, the prosecutor, asked
severa jurors after the trial what led to their decision, " She told me
that a number of them said my testimony had convinced them. |
learned something from that: sometimes hypotheticals are just as
compelling as specifics' (Terr 1994, p. 58).

Did George Franklin murder Susan Nason? Was Eileen really
so scared by the awful event she witnessed that she immediately lost
all memory of it, continuing to pa around happily with her father as
before, riding around the state unconcernedly in the same vehicle
where she supposedly witnessed the assault on her little friend?Can a
memory really be blown out like a candle in an instant, only to be
relit by accident twenty years down the line? When Dr. Terr lectured
the courtroom in California on the mysterious operations of the
mind that would permit just such a sequence of events to transpire,
should the court have accepted what she said asreliable truth?

All over America today, psychological professionals like Lenore
Terr are climbing confidently into the witness box to lecture judges
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and juries on just such matters: how the mind works, how memory
works, what a trauma is, what effects trauma has on memory, which
memories are trustworthy and which are not.

With nothing else to go on in most of these trials other than the
word of the psychoexperts so confidently testifying, it is crucial that
we know the answer to these questions: Do all these hundreds of very
expensive experts really know what they are talking about? Can the
rest of us trust them? Can we rely on what they tell us to be the last
word in scientific knowledge about the workings of the mind?

Alas, no. Psychology's takeover of our legal system represents
not an advanceinto new but clearly charted areas of science but ater-
rifying retreat into mysticism and romanticism, a massive suspension
of disbelief propelled by powerful propaganda.

Thanks to the willingness of judges and juries to believe psy-
chobabble with scientific foundations equal to horoscope charts,
babble puffed about by psychological professionals with impressive
credentials, what we've got now are thousands of self-styled soul doc-
tors run amok in our courts, drunk with power, bedazzled by spectac-
ular fees for the no-heavy-lifting job of shooting off their mouths
about any psychological topic that sneaks atoe into a courtroom.

The demand is great, the supply is huge, and the science behind
it al is nonexistent. But the reality does not matter.

With the passage of well-intentioned and broad-reaching social
welfare and safety net legidation over the last decade buttressing
Americans willingnessto buy into any claim made by a certified psy-
chological professional — not just claims about trauma and memory—
our legal system today generates a virtually unlimited demand for
psychoexpert services while the psychoexperts display an equally
unlimited willingnessto service those demands.

Lenore Terr sound-alikes are echoing around the country in
hundreds of courtrooms in various types of trials both criminal and
civil. Thousands of psychological "experts" confidently — and expen-
svely—inform judges and juries, patients, plaintiffs and defendants
not only about how memory works—as in the Franklin trial — but
how the mind itself works, how the personality is formed, what
aspects of character and behavior can be changed and how to go
about it, as well as what wrong was done, when and how it was done,
who did it, how much responsibility a party bears, and whether and
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when said party can be rehabilitated. In the civil realm, psychoexperts
determine for the courts the nature and extent of psychicinjury, dis-
ability, and discrimination; the presence or absence of abuse; and the
relative fithess of parents.

The result is what has al too clearly become the rape of the
American justice system.

A Mental Devil Made Him Do It

The man who stabbed the daughter of state Sen. Arthur
Dorman 16 timesin February did not know right from wrong
at the time, making him guilty of the crime but not criminally
responsible, a Howard County circuit judge ruled yesterday.

Gary C. Moncarz was found guilty of murdering Barbara
Susan Dorman, his girlfriend of about a year, but Judge
Dennis M. Sweeney ruled that Moncarz suffers from a severe
mental illness that prevented him from understanding his
actions.

Moncarz, 42, a former accountant, was remanded to the
custody of the state Department of Health and Mentd
Hygiene until he is deemed no longer a danger to society or
to himsalf.

State's Attorney Marna McLendon sad psychiatrists will
determine when Moncarz can be released but that he likely
will spend a long time in an ingtitution. (Francke, Batimore
Sun, August 27, 1996)

In criminal trials, we have competing teams of psychoexperts
analyzing the accused, first to tell the judge whether the defendant is
competent to assist in his or her own defense; then, if the defendant
is found competent, the defense hires another raft of experts to tes-
tify that competent or no, the defendant is mentally disordered in
some way and so should be found not guilty by reason of insanity, or,
if not completely insane, his or her criminal responsibility should be
considered less due to some diminished mental capacity or state of
mind.

"He cannot understand the charges against him. She couldn't
tell right from wrong. He couldn't distinguish fantasy from reality.



6 WHORES OF THE COURT

She couldn't control her actions. He is the victim of an irresistible

impulse. He was traumatized by the war. She was in a flashback. He

suffers from an incapacitating mental disorder. She has a psycholog-

ical disease. It's not his fault because he wasn't taking his medication."
A mental devil made him doit.

Che Rashawn Pope reportedly sad five words before he
pulled the trigger of the gun he was pointing at 17-year-old
Sadrac Barlatier in Mattapan Square.

"Thisisyour time, man."

Pope, 18, has been charged with first-degree murder in the
October 11, 1995, shooting. His defense attorney is consid-
ering arguing that Pope.. . . killed because he is afflicted with
"urban psychosis* from living in an environment made "toxic"
by exposure to gangs, poverty, fatherless families, drug use,
teen-age pregnancy and violence. (Ellement, Boston Globe,
October 14, 1996)

In old mystery stories, motives were assumed to be simple and
the detective aways asked first, "Who benefits from this crime?"
That was yesterday. Today the psychiatrist asks, "Who traumatized
this perpetrator?"

Psychological explanations invoked to get people out of impos-
sible situations are much like the deus ex machina solution toirresolv-
able plots in ancient plays. When dl the characters are inextricably
knotted up with no hope of resolution in sight, suddenly the god
descends from the heavens and takes everything in hand. And, like
deus ex machina and al other good dramatic devices, psychological
resolution tales require considerable suspension of disbelief to operate
effectively.

What we want today is not retribution but the understanding that
is the heart of acompelling narrative. We want a good story, preferably
aclassctaleif not an epic drama. We are no longer willingto judge the
conduct of others as good or bad, becausewe no longer believethat the
individua isactualy responsiblefor hisor her own conduct.

Lately, in Massachusetts, we had the tragic and senseless murder
of abrilliant young student at Harvard by her female roommate, who
then committed suicide. The press was full of psychological experts
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speculating that this appalling action was caused by cultural isolation
disorder or school stress disorder or rejected friendship disorder. Not
one expert suggested that the fault lay with the murderer herself.
Why not? Have we lost dl belief in persona responsibility for good
and bad?

Modern psychology, permeating our culture and our legal
system, has convinced the larger society that responsibility for
behavior belongs to the background and context in which it occurs,
not to the individual performing the action. We believe that people
act—when they act badly —for reasons that are essentially written in
their history and outside their control.

Rehabbing Rapist Killers

Thisisaso the reason that so many Americans are so ambivalent about
punishment for crime. We vastly prefer the idea of rehabilitation over
punishment, especialy for criminals who can make even the remotest
claim to victim status. Thus we have, despite any evidence of effective-
ness, judge after judge sentencing criminals of every dangerous descrip-
tion and degree to so-called treatment programs.

When O. J. Simpson pled "no contest" some years back to the
charge of beating his wife, he was sentenced to psychotherapy. Cel-
lular psychotherapy. He did it by telephone.

In 1975, Officer Matthew Quintiliano, a policeman in Con-
necticut, was sentenced to therapy after he killed his first wife. He was
cured by the wonders of modern psychotherapy in three months and
wasfreed. He married again and subsequently killed his second wife.

Why do we, the public, go along with psychotherapy as a sen-
tence? Because it goes right along with the idea that no one is really
responsible for his or her own actions. We are al victims of outside
malevolent forces. Criminals are not bad; they are damaged. Since
society caused the damage or alowed it to happen, society should
repair it. Rehabilitation has long been a component of the criminal
justice system, so rehabilitative psychotherapy fits well as a natural
extension of that idea.

Doesit work? Can psychotherapy really rehabilitate wife beaters
and murderers and rapists and drunks and druggies? Our current
method of measuring effectivenessis to ask psychotherapists if psy-
chotherapy works. Mostly they say yes.
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They are wrong. Even for what is probably the most important
question—"Will thisguy kill or rape again?' —theforensic clinicianis
correct in hisor her predictionsno more than one third of the time.

Constructing the Psychological Child
The demonstrated incompetence of forensic clinicians at seeing into
the souls even of their own patients has not stopped the legal system
from granting them terrifying power, not only in criminal domains
but adso in any and al cases involving children as defendant, victim,
witness, or subject of some adult dispute.

When afifteen-year-old, 220-pound "child" in Massachusettsis
accused of stabbing the neighbor lady ninety-six times, unto death, it
is the court-ordered psychological evaluator who counsels the judge
whether the young man should be tried as a child who can be rehabil -
itated or as a man subject to aman's punishment for a man's crime.

When ten- and eleven-year-old boys drop afive-year-old child to
his death from the roof of afourteen-story building, it is child special-
ists who peer with mental telescopesinto their histories and into their
futures and tell the judge what caused this terrible behavior and what
can be done to fix the boys so it will not happen in the future. The
courts accept this counsel from the highly paid professionas because
they think they have no choice. Our courts accept at face value the
clams of al these entrepreneurial experts that they understand what
goeswrong with children and they understand how to fix them.

They don't.

Psychological professionalsaso clam to have specia skills that
alow them to detect unerringly what isin the best interests of achild.
They tell our courtswho will be the better parent, who is too crazy to
have custody of a child, whether moving from one place to another
will disturb the childs mental health, and whether the child was
abused by one parent or another.

Are mental health professionalsany more knowledgeable than
you or | about whether a child has been abused in the home? About
whether the child is better off removed from the home? About
whether the child will grow up better under Mother's custody or
under Father's? Of course not. How could they be? There are no
special secret tests for any of the factors that child clinicians claim
are so crucial to their so-called professional opinions.
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It is essentia for the future health of American children and
their families that al these professionals be forced to lay their cards
on the table so that everyone, parents— prosecutors, and judges alike—
can see what an empty deck they are dealing from. The system is a
farceand it perpetrates awful injustices.

My Mind Has Fallen and It Can't Get Up

Like family law, the entire arena of civil litigation also has experi-
enced a huge increasein the testimonial activitiesof the forensicclin-
ician. The modern proliferation of mental disorders has provided a
veritable bonanza for entrepreneurial psychologists, not to mention
their associated attorneys, not only in traditional injury and liability
tort cases but also in disability and discrimination claims.

How does it work? Simple. Hire a psychoexpert to come into
court and testify that you are damaged invisibly —mentally, emotion-
dly, psychologically —that you suffer from one of the hundreds of
psychological disorders " recognized" today. Then you have two ways
to go. In astraight injury claim, your expert can testify that your psy-
chicinjury was caused by the traumayou experienced at the hands of
your neighbor, your employer, or an unfeeling institution. In a dis-
ability claim, the expert must testify that your employer or a public
accommodation discriminated against you by refusing to recognize or
make reasonable accommodation to your disability. In both cases, you
require much money to repair theinjustice.

A typicd caseis that of the employee fired from aradio station
in Washington state for offensive on-the-job behavior, who recently
was awarded $900,000 by a jury for adiscriminatory firing and for the
psychic injury done to her by the discrimination. Her poor job per-
formance, according to professional opinion, was produced by a
mental disability and therefore occurred entirely outside the realm of
personal responsibility.

Psychological disabilities, not incidentally, can be diagnosed
only by trained professionalswhose word cannot be credibly disputed
by anyone other than another trained professiona. No mere
layperson can hope to match or, God forbid, criticize the diagnostic
skills of the clinical psychological professional.

The cost of the needed treatment, the psychotherapy, is dways
included in the requested compensation in civil injury trials. Thus
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you have therapists testifying that yes, it is absolutely crucial that this
plaintiff receive plenty of expensive psychotherapy for her disorder.
Having therapists testify about the need for psychotherapy is about as
smart as answering an insulation ad that promises Free Anayss of
Your Home's Heating Efficiency.

They Say This Is Science

I'n criminal trials like that of George Franklin, in which the psychoex-
pert Dr. Terr created a completely novel and entirely hypothetical
model of the operations of mind and memory, and sold it to the jury
as science—sciencel —and in the innumerable civil trials over just
about everything, we now have countless psychoexperts shamelessly
regaling the courts with their personal opinions about the workings
of the mind and behavior, which they have wrapped in the trappings
of science through nothing more than aliberal sprinkling of jargon
and some fancy-sounding titles and credentials.

That the courts accept expertise on the experts own valuation
of it reflects desperation as much as acceptance. Our courts—we, the
people—need help to understand past behavior, to control present
actions, and to predict who's going to do what kinds of awful things
in the future.

Common sense tells us some things. We beieve that the older
guys get, the less likely they are to rape anyone. We believethat if guys
knock around one woman they will knock around another one, and if
he hits you once he will hit you again. We believe that most men who
beat up on their children in a rea nasty way do so much more than
once. We know that most killers don't kill more than once in a life-
time—which makes rehabilitation of murderers a kind of funny con-
cept—and we know that the older a guy is, the less likely he is to be
violent. (Heisaso more likely to drivesowly and to wear ahat.)

We aso know that all these little factoids gained from our own
experience, newspapers, movies, and television are unreliable, the
best-we-can-do, unscientific beliefs that don't give us absolute secu-
rity or predictive accuracy. What's to say that this particular sev-
enty-five-year-old man won't knock your head in with a baseball bat
and rape you? Who's to know if this other guy wasn't so horrified
by his hitting his wife once that he'd kill himself before doing it
again?
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We want more certainty than that provided by rules of thumb,
and we want more safety than that provided by our own limited expe-
rience. Thus modern Americans will embrace almost any psycholegal
theory or claim that highly paid and highly arrogant experts spin on
the witness stand. We and our judges are blinded by jargon, fancy-
sounding credentials, and fancy degrees.

Doesit drive dl of uscrazy to live with the myriad uncertainties
that arise because the field of psychology isin its infancy and simply
unable to answer — sometimes unable even to address—so many of
the questions in our justice system for which definitive answers are
desperately needed? Perhaps so. But relying on pseudo-experts who
are simply not up to the job the courts demand of them will not fur-
ther the cause of justice in this country. It will just make the whole
system and the whole society sicker.

For al forensic psychologists who work one side of the court-
room or the other, the job is lucrative. However, the idea that much of
professional psychology's move into the courtroom has been motivated
by smple economic interest is not really all that aarming. Money is a
motive we can al understand. As a society, we are used to people
willingto do anything to chase a buck, and we understand them.

But we also must wake up to the fact that the present and
growing dominance of psychology in the courtroom poses a graver
danger to society than simple monetary corruption. Much of the pre-
sent marriage of psychology and the law has been cemented by avir-
tualy impregnable arrogance and institutionalized in both law and
legal practice, and that is ascary thought indeed. Both the public and
the practitioners themselves have been seduced into believing the
pseudo-experts bunkum, have managed to get that bunkum written
into law, and have effected a wide acceptance of a crucia judicial role
for the bunkum artists as well.

TWO ROADS DIVERGED — EXPERIMENTAL

AND CLINICAL PSYCHOLOGY

The public and its legal system do not know that the psychology that
holds such sway in their legislative chambers and courtrooms lacks
any scientific foundation because most of the men and women who
make up the scientific and academic discipline of psychology have
kept their mouths shut about what's going on. The experimental sci-
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entists have clung to the mistaken belief that the practice of psy-
chology in the public domain is the territory of the clinical practi-
tioners. The scientists felt that if they didn't step on the clinicians
territory, the clinicianswouldn't step on theirs.

Who are the scientists and who are the clinicians among the dif-
ferent varieties of psychologists? T he scientists, the experimentalists,
are researchers who study perception, language, learning, cognition,
and memory, mainly. The clinical types are the practitioners who
focus on personality as wel as on so-caled abnormal behavior.
Another way of saying this is that the experimentalists don't see
patients; the clinicians do. (That's why they are caled "clinicians";
they go to clinicsto see patients.) Also, the clinicians don't do experi-
ments; the experimentalists do, sometimes in laboratories and some-
times in the rea world. Of course, these divisonsaren't clean. There
are people who study personality for example, who do real experi-
ments; there are learning theorists who see patients; and so on. But in
general, the two divisionshold well enough.

The split into clinician/practitioner versus scientist/experimen-
talist also holds across the various psychological subdivisions of aca-
demic clinical psychology, professional psychology, psychiatry,
counseling, and psychiatric socia work and nursing. In each subdivi-
sion, the majority of the practitioners are clinicians untrained and
inexperienced in scientific research; the minority were actually trained
in or actively engage in science.

For social workers and for psychiatrists and psychiatric nursesin
medical educationa settings, the situation is even worse than for con-
ventionally trained Ph.D. psychologists. In these fields, there is not
even the rhetorical expectation that the future practitioner will be
broadly educated in psychological theory and research.

(In this book, | will use common terms for psychological practi-
tioners working within the realm of the justice or legal system—psy-
chiatrists, psychologists, socia workers, or other—whatever the
particular education and training, unless that background is relevant
to understanding or evaluation of some point.)

THE BIG LIE

Experimental psychologists know that the education commonly pos-
sessed by licensed mental health care providers, whatever their back-
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ground and training, is woefully inadequate to the job demands.
They know too that with the present state of psychological knowl-
edge, there are severe limitations on what any education could pro-
vide to the most diligent student. N o education on earth today can be
held to give an adequate account of how the mind works, how per-
sonality and character are formed, or what can be changed and how.

Psychology is a science in its infancy. With the best will in the
world, it could not today meet the demands and expectations placed
on it even by patientsin need, much less by the legidativeand judicial
systems of the country. The entire psychologica community knows
dl of this, at least the scientistsdo, and most of them ignoreit.

The psychology establishment has permitted the tenets and
practicesof clinical psychology to be incorporated into our laws and
our courtrooms, knowing full well that they are untested, untestable,
profoundly unscientific, and not even generaly held to be factually
true. We have dlowed the courts and the public to confuse the
methodology and findings of scientific, experimental psychologists
with the practice and interpretations of clinicians. We have alowed
so-called clinical psychological experts we know to be utterly unequal
to the task to presume to take over the roles of judge and jury as
findersof fact in American courtrooms.

We know forensic psychology's massve infiltration of the judi-
cia system has been wrong. But, because of the takeover, the prestige
and the power experienced today by members of the psychological
community —experimentalist and clinician dike—are unprecedented
in history. Who can blame the ever-reaching branches of psychology
for succumbing to temptation?

THEY MUST KNOW WHAT THEY ARE DOING
There has been another critical factor driving what must seem to the
public like almost criminal negligence on the part of the profession of
psychology: Many experimentaistswould argue that because numerous
troubled people seem to find in therapy the help they need, it isnot just
permissible but perhaps even desirableto ignoreits completelack of sci-
entific foundation. This has been a grave error, with wide-ranging con-
sequencesfor thefidd of psychology and the public aike.

"Hey, he cured me. He must know what hes doing, so I'm sure
he can cure other people” It seems reasonable, doesn't it? | wes
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better off after my time with a psychiatrist, so | assumed that the
psychiatrist must have made me better. It follows that he must have
known about what was wrong with me psychologically, what caused it
and how tofix it, doesn't it?

No. The effectiveness of a therapeutic approach in treating a
disorder islogically unrelated to the validity of the therapist's theory
of causation of the disorder.

How can that be?L et ussee.
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Psychopathological Science

Clinical Ressarch

The most insidious thing about bad science is that it can aflict
even some of the more intelligent, methodical, and honest mem-
bers of the scientific community. The reason is that it appeasto
a broad element in human nature, not just to vices but to some
virtuesas well.

Peter Huber, Galileo’s Revenge, 1993

LEAPING BEYOND THE DATA

I'm in bed with Ann. We're making love. She teases me, and |
get my feelings hurt. | don't know why, but | hate her for
teasing me. So we stop making love, and we each turn away
from the other and go to sleep. Now I'm sleeping. | began to
dream. In the dream I'm in bed with Ann, just likel really am,
and we're making love, and she begins to laugh at me, to make
fun of me. And suddenly | realize she isn't readly Ann, she is
my mother, in disguise somehow. And I'm in bed fucking my
mother! And she's laughing, saying, "1 findly got you. | finally
got you!" And I'm so ashamed, so embarrassed, | just start hit-
ting her to make her stop. (Barber 1986, pp. 56-57)

This dream was related by a young man, John, who had been
arrested one night for beating up his girlfriend, Ann, although he
claimed to have no memory of the event. Even though Ann did not
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press charges, John decided to seek help from a psychotherapist.

The therapist, Dr. Barber, chose dream analysis and hypnosis as
therapy techniques. His weekly instruction to John was, " Some night
this week, and | don't know which night will realy be best ... but
some night this week, you will have a dream. This dream will be
interesting to you, and will tell you something you need to know
about your life right now. As soon as the dream ends you will awaken,
and you will remember the dream vividly asyou write it down so you
don't have to memorizeit. And you can bring in your notes about the
dream next time." The therapist directed John to have amnesia each
week about all of this dream instruction business.

Finaly, after numerous sessions in which John would relate his
dreams under hypnosis, he came in with that supposedly highly
revealing dream about having sex with his mother and his girlfriend
that "explained” why he beat up Ann.

In the days that followed that dreamwork, John began to
remember bizarre and painfully confusing incidencesof sexua
seduction by his mother.... His view of his own sexuality,
and of his terrible need for both control over and distance
from women, wes dso undoubtedly rooted in these early
experiences.. . .Memories of the actual torture of being
locked in the dark closet [onedf his punishmentsfor not satis-
fying his mother] made clear how John had developed his dis-
sociative capacities. (Barber 1986, p. 57)

"Dissociative capacities’ is the phrase John's doctor uses to
describe John's ability to beat up women and remember nothing
about it afterward.

So, after a short time, John was completely cured, terminated
therapy, and became engaged to be married—to a girl we hope is
luckier than Ann.

Quite an impressive little story, isn't it? Is it true? Who could
possibly know?

WITCH DOCTOR FALLACY
Consider this example: In amythical tribe, a person who behavesin a
way that leads him to be labeled mentally ill istied to astake, burned,
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and beaten. During this procedure, the witch doctor dances around
the stake rattling his gourds until the patient's behavior improves.
The witch doctor believes that the patient is possessed by a spirit and
the purpose of the treatment is to scare the spirit the hell out of the
body. If the symptoms of many people who receive such treatment
quickly disappear, and given this kind of treatment one can imagine
that it is highly likely that they will, then one could conclude that the
witch doctor's treatment is effectivein curing mental illness.

If we assume that the positive outcome— disappearing symp-
toms— supports the witch doctor's theory of psychopathology, then
we are in the rather difficult position of having to accept a theory of
demonic possession as the cause of mental illness, the common primi-
tive explanation of bizarre behavior. We must conclude that the witch
doctor knew what was wrong with his patient, knew what caused it
and how to fix it.

Most modern Americans would not accept that conclusion. The
witch doctor may believe he has cured his patient; the patient may
believe he was cured by the witch doctor. But the rest of us know that
there are many possible reasons for the improvement in behavior,
despite the beliefs of both doctor and patient, and we are not about to
conclude that the witch doctor has any special knowledge of mental
illnessat all.

We can see that the effectiveness of therapy is logically unre-
lated to the validity of the therapist's theory of mental illnesswhen we
are presented with the witch doctor scenario, but in the case of
modern psychotherapy we often forget it.

In the case of cancer, we don't usually make this logical error.
Although there are now successful treatments for some cancers, and
significant advances in understanding the origins of cancer, very few
patients will assert that their oncologist knows al that could be
known about cancer.

Why the difference? Why do we go the witch doctor route with
psychotherapy but not with cancer therapy?Part of the answer is that
in most types of mental illnessthere is no independent, corroborating
measure of mental illness except for what the patient says and does.
Thisis not true of cancer patients. The patient can feel great, go to
work, and still have cancerous tumors that can be observed in a
number of ways. Whatever he or she may say, the patient has cancer
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and the doctor knowsit. The harder it is to verify independently the
disease process in medicine, the more likdly it is that medicine will
fdl into the same witch doctor trap as psychotherapy.

We have no direct, objective indicator of mental health. We
can't measure the mind. And because mental functioning cannot be
measured directly and objectively, psychotherapistsare boxed into the
corner of believing the patient, and the public fdls into the trap of
believing our witch doctors. T he clinician has no way to verify inde-
pendently what the patient says, and the public has no way to verify
independently the clinicians assertionsabout mental life.

All of us, patients, clinicians, and public alike, are willing to
accept the occasional success in therapy as evidence that therapists
are expertsin causation of mental disordersand in general psycholog-
ica functioning. Our belief is quite understandable.

That the general public confuses psychology's hit-or-miss suc-
cess in making people fed better as evidence of a comprehensive
understanding of general psychological functioning is not a new
observation, although it is much overlooked these days. And the fun-
damental inadequacy of psychology as ascienceis not anew issue.

What is new is the extraordinary depth and extent of the accep-
tance, as asdence, of the principlesand practicesof clinical psychology
by the older institutions of our society—by courts and police, by
judges and juries, legidators and policy makers. Our lega system has
been told that clinical psychology is ascientificdiscipline, that its theo-
ries and methodology are those of a mature science, and our legal
system has believed it. Given the deplorable state of the "science™ of
clinical psychology, that is truly unbelievable.

THE IDEAL OF SCIENCE
Science is an ided. Some people would say that it is so much an
unreachableided that it isafiction. That is not true. That so many fail
so often in so many ways does not change the nature of their endeavor.
What isit that the people engaged in scienceare trying to do?
They are trying to acquire knowledge about what things exist
and how they work. What distinguishesscientistsfrom other seekers
after knowledge is their belief in and practice of a specific method-
ology for seekingtruth.
Scientific methodology is essentially controlled observation of
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how some aspect of the world changes when some other factor is
added or removed, increased or diminished in quantity. Scientists
make predictions about what lawful changes will take place under
what circumstances. The accumulation of these tested laws of
change—of cause and effect—makes up the knowledge base that is
the body of scientific theory. Through the testing of predictions—
hypotheses, in scientific jargon—under carefully controlled condi-
tions, the theoretical body of scientific knowledgeis built step by step.

Control in the experimental testing of predictions is essential
because it is impossible to know what you are seeing if too many
things are going on at once. The goa of science in the experimental
testing of predictionsis to reduce the number of things"going on™ to
a controlled and observable level so that the results obtained can be
reliably attributed to a particular cause, not to any of a number of
uncontrolled and unknown factors.

But what makes science so powerful is a second trait that it has.
Science exists independently of the scientist. While any individual sci-
entist may claim to see something or to think that he or sheisseeing a
certain pattern, such afinding is not considered valid until anyone—
skeptic, friend, or foe— can achieve the same resultsin an independent
experiment of his or her own. The findings discovered through obser-
vation in one laboratory must be replicablein another laboratory. Data
measured and gathered by one instrument must be the same as data
gathered by another similar instrument. And thus the objectivity
comes not from an individual practitioner but from a system that
demands consistent and repeatabl e results.

Objectivity and replicability depend too on reliable instrumenta-
tion. Data attributed to the scratch on the lens of alab scope are not
the findings of science. Objectivity and replicability depend aswell on
commonly held assumptions, consistently defined terms, and clearly
defined phenomena. When researchers cannot even agree on what
they are trying to observe and measure, it isimpossible to engage in
the systematic testing of hypotheses and the logical buildup of
coherent theory.

Science depends on its practitioners to play by the rules and to be
absolutely honest about both their successesand their failures.

What distinguishes a scientist from any other seeker after truth
is exactly this. The scientist can be and often iswrong. A real scien-
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tific theory tellsyou, in effect, "If the theory is right, then this partic-
ular thing ought to happen under these certain conditions. If it
doesn't happen, then the theory is wrong." If a theory cannot be
proven wrong in its predictions, then it is not science.

Thisis not to say that every scientist faced with incontrovertible
evidence that his or her beloved theory is wrong will trash the old
without a qualm and embrace the new. Some philosophers of science
even claim that a field changes only when old scientists die off and
younger ones come forward to view the evidencewith less biased eyes.

In clinical psychology, however, the imperviousness to factual
challenge is not just the don't-bother-me-with-facts mulishness of a
few stubborn graybeards, it is alegacy handed down from generation
to generation.

CLASSICAL CLINICAL JUNK SCIENCE
Clinical psychology is classic junk science.

I'n his 1993 book Galileo’s Revenge Junk Scencein the Courtroom,
Peter Huber definesthe term so:

Junk science is the mirror image of real science, with much of
the same form but none of the same substance.. .. It is a
hodgepodge of biased data, spurious inference, and logica
legerdemain, patched together by researchers whose enthu-
saam for discovery and diagnosis far outstrips their skill. It is
a catalog of every conceivable kind of error: data dredging,
wishful thinking, truculent dogmatism, and, now and again,
outright fraud. (pp. 2-3)

There are a great many ways to do science badly, and the junk
science that makes up the bulk of the body of "knowledge" of clinical
psychology manages to exemplify every one of them. The myriad fail-
ures of psychology as a science are not at al surprising, considering
the roots of modern clinical practice. It is impossible to understand
the essence of clinical junk science without a cursory understanding
of clinical "science” as practiced by the principa founding father, the
great man himself, Sigmund Freud.

What "scientific instruments” did Freud use to gather the data
to build his theory of the healthy and unhealthy development of per-
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sonality, with its psychosexual stages, Oedipus complex, castration
anxiety, penis envy, |d, Ego, Superego, defense mechanisms, and the
unconscious mind?Well, he analyzed his patients' dreams, he listened
to their little slipsof the tongue, and he asked them to freely associate
to various words he gave them. That's it. The patient talked. Freud
listened. A theory was born. And it grew, and it grew, and it grew.

The "instrument" for gathering data and building theory used
by Freud and his cohorts and followers and by nearly dl clinicians
today was and is"clinica intuition."”

Coitus Interruptus

Freud givesanice example of using intuition to develop hisversion of
scientific truth when he explainshow he discovered in a patient of his
the connection between depression, sinus pain, constipation, and
coitus interruptus.

This patient had quite afew children. He was troubled intermit-
tently with anxiety, various aches and pains, and, well, constrictions,
in his sinuses and bowels and lower back. The pattern of their
coming and going was a mystery. Suddenly the symptoms ceased
altogether. Finally Freud discovered that when the patient's wife was
pregnant, she permitted him to gaculate in the customary way, but
when she was between pregnancies and unenthusiastic about com-
mencing another, she insisted on coitus interruptus. This, according
to Freud's brilliant reasoning, caused the patient's system to back up
physiologically and psychologically, inducing the various blockages
here and there. The prescription for his cure, then, was obvious, if
somewhat inconvenient for hiswife. (Freud was surprisingly literal in
his metaphors, prescribing both cocaine and nose surgery for other
blocked customers.)

It is beyond foolish to ask whether "research™” of this order can
properly be characterized as objective, replicable, or generalizable.
The ordinary standards of scientific methodology don't even come
into play. Likewise, it is futile to ask whether Freud's intuitions were
falsfiable. Freud's intuitions were freely supplanted when new intu-
itions seemed to him to be more plausible. And there is no reason
whatsoever to expect any other "researcher” employing the intuitive
interpretive methodology to have the same intuitions as Freud.
"Objective intuition" is an oxymoron. Likewise, whatever “generaliz-
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ability" and “replicability” there may be for such work resided
entirely within Freud's own head.

Freud's collected works, occupying some two linear feet of
library shelf space, provide hundreds of examplesof his clinical intu-
ition at work building the pseudo-scienceof clinical psychology. They
provide no examples of the objective testing of fasifiable hypotheses
under carefully controlled conditions of observation producing replic-
able, generalizable results. None. In Freud's work, there is not one
scintillaof what any respectable scientist would call science.

Asthe twig is bent, so growsthe tree.

CLINICAL JUNK SCIENCE TODAY
Have things changed in clinical psychology? Are the instruments
modern clinicians use any better than those of Freud?

No, they are not, and nothing has really changed.

Like Freud before them, in place of data gathered or theory built
by any instrument even remotely scientific, today's clinical practi-
tioners offer the courts and legislatures—not to mention their
patients and students— their clinical intuitions about how the mind is
formed and how it functions, about psychological injury or guilt,
about repression and recovery of memory, about trauma and the
unconscious, dangerousness, parental fitness, child welfare, compe-
tency, rehabilitation, or any psychological thing under the sun.

The Miss Marple Approach

In common parlance intuition means the kind of knowledge gained
from experience with people that is very hard to put into explicit
words: "I've seen alot of clients like that, and after a while, you just
get kind of afedl forit."

Intuition is real. Of course it is. It's exactly the kind of knowl-
edge a good cop is using when she feels suspicious of the way two
guys are standing together on a street corner. It's the knowledge an
experienced teacher uses when he "smells" a plagiarized term paper.
It's what Agatha Christie's Miss Marple relies on when she says that
weedy little fellow reminds her of old Tom's son down at the garage,
who aways made hisrepairs just alittle weaker than they should be.

We al useintuitions like these in our daily lives. But we do not
permit police officersto arrest people for looking vaguely suspicious;
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universities do not permit professors to flunk students unless the pla-
giarism can be proved; and even Agatha Christie supplemented Miss
Marple’s unfailingly correct intuitions with a bit of material evidence.
We should require at least as much restraint in the exercise of clinical
intuition by psychological practitioners when they hand the court a
professional report, or mount the stand to testify. Perversely, we
require less.

How Did Dr. Terr Know How Eileen's Mind Worked? Con-
sider, for example, the source of evidence Dr. Lenore Terr used when
she testified about the functioning of Eileen Franklin's mind at her
father's trial for murder.

Did Dr. Terr undertake controlled observation of Eileen's mind?
Well, be fair, how could she? She did what dl clinicians do. Eileen
Franklin Lipsker told Dr. Terr astory and Dr. Terr created awonderful
theoretical interpretation of Eileen'saccount of her claimed experiences.

Did Dr. Terr have any way of judging whether what Eileen told
her was true? Of course not. How could she?Dr. Terr got the "infor-
mation” about what and when Eileen forgot and what and when
Eileen remembered from Eileen herself. That's where clinicians
aways get the evidence for their "theories,” except, of course, when
they analyze dead people.

What about logical consistency within the story itself? There
isn't any. Dr. Terr said that Eileen had repressed the terrible trau-
matic experiences of her childhood, but in fact Eileen claimed to
remember many eventsin her abusive childhood, including numerous
things about her violent drunken father, who beat his wife and chil-
dren. And yet she forgot the murder.

What about the physical factsof the case?Many people took the
apparent eyewitness-type detail as evidence of Eileen's general
veracity, while defense attorneys tried to argue that dl the details
about the crime that Eileen claimed to have recovered with her unre-
pressed memory had been published in the popular press at the time
of the murder and were available to anyone, eyewitness or no. How-
ever, the accuracy of the physical details reported by Eileen isirrele-
vant to establishing the validity of the psychologica claims about
repression and recovery of memory.

Eileen Franklin Lipsker may have seen her father commit
murder or she may have seen someone else commit the murder or
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she may simply have heard about it, read about it, dreamed and fanta-
sized about it. | don't know. But neither does Dr. Lenore Terr.

The psychoexpert presenting a creative interpretation of a
clamant's story is authenticating that story, corroborating it,
vouching for the veracity of the story without a scintilla of data gath-
ered from anywhere but the claimant. What's the point? To tell the
court that the claimant is a truthful person? How would any psycho-
logical expert know that? Clinicians are not lie detectors. They are no
better than any judge or jury at distinguishing truth from falsehood.
Besides, lie detection is not supposed to be the function of an expert
psychologica witnessin court. The psychoexpert adds nothing to the
clamant's testimony except afraudulent veneer of authenticity that is
utterly misleading and entirely out of placein any courtroom.

Grandmother Riding a Broom Consider the case of Richard
and Cheryl Althaus of Pittsburgh, whose sixteen-year-old daughter
one day accused them of sexua abuse. Dr. Judith Cohen of the
Western Psychiatric Institute and Clinic at the University of Pitts-
burgh diagnosed the girl with post traumatic stress disorder brought
on by sexual abuse. How could Dr. Cohen possibly know that the
allegation of past abuse was true with such certainty as to warrant a
diagnosis of PT SD ? Retrospective clairvoyance?

Miss Althaus dso claimed that her grandmother flew about on
a broom, that she had been tortured with a medieva thumb-
screw device, that she had borne three children who were
killed and that she had been raped in view of dinersin a
crowded restaurant. (Associated Press, New York Times
December 16, 1994)

In her defense of her diagnosis, Dr. Cohen "argued that her job
had been to treat Miss Althaus, not investigate the patient's accusa-
tions" (Associated Press, New Tork Times December 16, 1994).

No investigation. No corroboration. No physical evidence that
any of these highly unlikely events transpired. No questioning, even
about the multiple pregnancies and murdered infants? No curiosity,
even about granny on the broom or the thumbscrews or maybe which
restaurant had the floor show? Thisis really nuts. The good news is
that a jury recognized that it was nuts.
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A jury awarded more than $272,000 today to a couple and
their teenage daughter who had joined in a suit charging a
psychiatrist with failure to evauate the girl's accusations of
parental sex abuse. The parents, Richard and Cheryl Althaus,
had been arrested and charged with sex abuse before their
daughter, Nicole, recanted. They won $213,899 in their mal-
practice lawsuit again the psychiatrist, Dr. Judith Cohen, and
the Western Psychiatric Institute and Clinic at the University
o Pittsburgh....When the verdict was read today, Mrs.
Althaus closed her eyes, sighed and held her husband's hand
across their daughter's lap. Miss Althaus, smiling, said after-
ward, "'1'm going back to college.” (Associated Press, New York
Ti nes, December 16, 1994)

Thisrefusal to seek corroboration of the patient's claimsis clin-
ical junk science in its most common form.

You cannot validate a clinician's intuitions with more intuitions,
and you cannot validate what a patient says with what a patient says.
However consistent or plausible the story is does not touch on the
matter of truth, on accuracy and reliability.

Selective Amnesia and the Solar PhallusMan
Peter Huber, writing on the similarity between the layperson's will-
ingness to believe in prophetic dreams and the pseudo-scientist's dis-
covery only of data that confirms his or her theory, says: " Selective
amnesi a, a pick-and-choose economy with the truth, has aremarkable
power to make the dreams that do occasionally come true seem
important. In asimilar manner, great catalogs of data that don't track
the hoped-for results can be explained away before they are ever
recorded in the laboratory notebook” (1993, p. 28).

A truly hilarious example of pick-and-choose research occurs in
a current dispute over the theoretical work of Carl Jung, who is,
along with Freud, one of the founders of psychoanalysis. He devel-
oped and popularized the theory of the collective unconscious.
According to this theory, we all have buried deep down in the mind
common myths and "archetypal” images, a sort of race memory of
the human species.
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One basis for Jung’s theory . . . is acase known as Solar Phalus
Man. This man, a patient at the Burgholzli Mental Hospital in
Zurich, where Jung was a physician until 1909, claimed to have
seen avison of the sun with a phdlus. The image, Jung con-
tended, camefrom the ancient Hellenic mystery cult of Mithras,
apagan god associated with sun worship.

Over the years,Jung used the case as a proof of the theory,
arguing that the man could not have known about Mithras
and so must have derived the image from deep within the col-
lective unconscious. (D. Smith, New York Ti nes, June 3, 1995)

But amodern Jung scholar, Richard Noll, claimsthat the patient
was simply familiar with popular books of the time on the subject and
that Jung knew this and lied to the psychological community when he
hid thisfact from hisfollowers.

Thisisanotable dispute becauseit so closely echoes the contro-
versy over aien abduction fantasies raging around Cambridge, Mas-
sachusetts, these days. Abduction proponents argue that the alleged
abductees tell remarkably similar stories and have somehow been
insulated from the popular sci-fi culture that saturates America
QED, they were dl abducted by Martians.

How can anyone, in good faith, take such "data," subject them
to the interpretation of clinical intuition, and treat them as "evi-
dence" to support a"theory"?

Flashbacks, Trauma, and Vietnam Veteran Killers The most
extraordinary aspect of clinical research when considered from a sci-
entific point of view is its imperviousness to the complete absence of
material evidence considered indispensable in any other endeavor
that claimsto be a science. One such courtroom favorite is the flash-
back. Vietnam veterans who hear the radio station traffic helicopter
overhead suddenly see themselves back in combat, crouch down, and
take cover. Seized by a flashback, these suffering vets load up rifles
and blow away the wife and kiddies under the misperception that the
family isthe enemy.

The public likes flashbacks because they have such dramatic
power and fit in so well with currently popular theories of memory.
However, is there actually any evidence at al that flashbacks exist?
No. The existence of authentic flashbacks presupposes that memory
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works like a video recorder, storing perfect, unalterable records of
lifé's experiences in the mind. When a flashback occurs, the patient
puts the video machine on rewind and then hits the play button.
Zoom. Back again to the enemy-infested jungles of 'Nam. Sounds
perfectly plausible, doesn't it?

WEell, no. In fact, everything we know about memory suggests
that flashbacks are impossible. We have no video recorder between
our ears. There is no evidence that the "tapes' of lifé's events,
whether traumatic or otherwise, are stored in little vacuum packsin
the brain, waiting in pristine condition to be replayed as needed.
Memory is selective, destructive, reconstructive, alterable, dis-
tortable, dissolvable. No videotape. No film. Not even a hand-
written diary. There may indeed be people whose hallucinations,
fantasies, or nightmares carry a powerful sense of déja vu, but a
sense of familiarity carries no seal of authenticity.

Nevertheless, professional trauma experts can be found who will
clam straight out that the nightmares often are exact replicas of the
traumatic event. What an extraordinary assertion! Just trying to
imagine the evidence necessary to make such an astounding claim
quite stuns the mind. My video player must be jammed. How could
anyone claim to know that your nightmare is an exact replica of your
experience of twenty years ago?

Does the lack of evidence for the existence and operation of
flashbacks stand in the way of clinicians specializing in trauma hiring
themselves out to explain to the courts about the delusionary authen-
ticity of flashbacks?Indeed not.

A Louisana court, using a M’'Naghten modified insanity test,
acquitted a former Marine of murder in State v. Heads. The
accused had experienced extensve combat as a point man in
long-range reconnaissance patrols in Vietnam. After returning
home he suffered a flashback following a stressful marital
breskup and killed his brother-in-law....Heads, reportedly
perceiving his brother-in-law as aViet Cong, pulled arifle from
his car, shot the victim through the eye and then "staked the
ranch house as though it were astraw hooch.” T he defense con-
vinced the jury that Head's combat flashback had destroyed his
ability to distinguish right from wrong. (Davidson 1988, p. 425)
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Evidence for such intuitively compelling psychological phe-
nomena is not necessary. All that is needed is for a well-credentialed
expert witness to climb onto the stand and present this gobbledygook
with sufficient authority and a lot of scientific-sounding jargon, and
who is going to demand some petty little thing like scientific proof of
what issaid? It is distressingly easy to confuse a compelling narrative
with self-evident truth.

Great novelists, for example, are wonderful at explaining
human behavior, or a helping us seem to understand the
underlying motivations and actions of individuas. . . .
Although a reading of Hamlet may seem to reved great
insights into human nature, the play by itself does not
constitute scientifically validated knowledge. (Ziskin, 1995,
p. 85)

Tests, Tests, Tests

Intuition is the most frequently and widely used tool in clinical psy-
chology, but it is not the only weapon in the forensic clinician's arma-
mentarium. Clinicians who work for institutions of various types, like
hospitals and universities, and those who testify in court or provide
reports to the courts on various matters usually buttress their clinical
intuitions with a dew of figures from what are known in the trade as
assessment instruments.

The purpose of these testsis to blind judges and juries with sci-
ence, but aquick look at the standard instruments used to gather data
for court-ordered evaluations and in clinical research should give the
most credul ous pause. )

MMPI and the I nkbl ot Test Essentially two types of nonintu-
itive instruments are used for assessing psychological functioning, so-
called objective tests and projective ones.

Objective tests are pencil-and-paper tests in which the person
being assessed answers any number of multiple-choice questions
about various topics. The most widely used and the most generally
respected of the so-called objective tests is the Minnesota Multiphasic
Personality Inventory (MMP), designed in the 1940s by Starke S.
Hathaway and John C. McKinley. The test asks 550 true-or-false
guestions about people's attitudes about religion and sexual practices,
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their perceptions of health, and their political ideas, as well as infor-
mation on family, education, and occupation.

The basic idea underlying both objective and projective tests is
that the answers on the tests give away people's most secret psycho-
logical pathologies when their answers mirror those of patients with
known diagnoses. The logic is ssmple. Depressed people supposedly
give answers A, B, and C to questions 1, 2, and 3. You give answersA,
B, and C to questions 1, 2, and 3. Vaila You are a depressive. Per-
fectly straightforward.

Generdly, the questions were specifically designed to lack what
is called content validity, so as not to give away the nature of the
mental illness being assessed. Hathaway and McKinley thought that a
test of depression that asked a bunch of questions like ™ Do you feel
low alot of the time?" was a dead giveaway both about what was
being tested and about what the expected answer was for that ques-
tion. They wanted atest that could not be scoped out easily by those
takingit.

This design was compromised somewhat by the inclusion of ques-
tions designed to revea symptoms supposedly known to be exhibited by
certain supposedly well-defined groups of mentally disturbed people,
but the balance of the test items were not obvioudly indicative of some
kind of pathology. Answers on the MMPI are said to reved hypochon-
driasis, depression, hysteria, masculinity-femininity, paranoia, hypo-
mania (excitability), psychopathic deviancy, psychasthenia (irrational
fears and compulsive actions), schizophrenia, and social introversion
(withdrawal). There is dso a scale that is supposed to detect truly savwwy
test takerswho are just fakingit.

Projective tests— the second big category of so-called psycholog-
icd assessment instruments— areusually pictures (sometimeswords or
sentences), either meaningful or not, that supposedly stimulate the test
taker to tell the tester some sort of revelatory story about what he or
she seesin the picture.

The most famous of the projective tests, the inkblot test, was
developed in 1938 by Hermann Rorschach, inspired by earlier so-
caled tests of imagination. As Anne Anastas explainsin her classic
Psychologicd Testing, "projective techniques are regarded by their
exponents as especialy effective in revealing covert, Intent, a uncon-
dous aspects of personality Moreover, the more unstructured the
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test, it is argued, the more sensitive it is to such covert material™
(1970, p. 494).

There are ten Rorschach cards, five black-and-white and five
colored. T he client-patient-plaintiff-defendant is asked to go through
the cards and discuss freely what he or she " sees" while the tester asks
guestions. The Rorschach, "unstructured” asit is, lacks any content
validity at all.

What's wrong with using these putatively "scientific instru-
ments” to measure enduring personality traits like paranoia or serious
mental illnesseslike schizophrenia?

Basicaly, they do not do the job. They cannot do the job. As
instrumentsto measure the psyche, they are useless.

Just what, exactly, do we suppose that people labeled as suffering
from a particular kind of mental illness have in common other than
the category label? For the testing approach to work, the people who
serve as the definitive representative groups for the making of the test
must al truly have the same kind of mental illness, and that illness
must manifest itself in uniform ways across al or nearly al of the
patients.

Not even the fairly straightforward category of depression can
make that claim—what most depressed people have in common is
that they say they are depressed— so where does that leave the other
hundreds of mental diagnoses used today?

There are no studies showing that, for example, one hundred
people with, say, Diagnosis #10 give the same answers to the 550
questions on the MMPI or the same bird-butterfly-blood responses
to the inkblot test. Not only would establishing so many consistent
patterns of responses across dl the mental diagnoses available have
been an extraordinary amount of labor, it would never have worked
out whatever the effort expended. Why not?

Thelogic does not hold water.

Even if we were to grant against dl the evidence, just for the sake
of discussion, that al or most of the persons categorized with a certain
diagnostic label  actually show the same symptoms, does it follow
logically that they also share views on religion, sexual practices, poli-
tics, and health as asked on the so-called objective MMPI? No. OF
course not. And what sort of thinking or logic dictates that schizo-
phrenics or depressives or obsessivesor whoever all feel the same way
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about the color red or the use of detail or "negative" space or what-
ever as required by Rorschach scoring systems?

Or, vice versa, that a great many people answer religiousor polit-
ical questionsin common ways, or see one particular inkblot as looking
like a butterfly, says nothing at all about their possible mental illnessor
lack of it, about their schizophrenia or depression, or their degree of
complianceor contrarinessor whatever. Why would it?

The logic underlying the use of psychological tests to diagnose
people with unknown problems— that everyone with acertain type of
mental illness resembles everyone else in the labeled group, right
down to their feelings about the pope and the president, the color
red, cannibals, and butterflies—is foolish on the face of it and empiri-
caly false.

In fact, the authors of the MM PI gave up the original attempt to
use the test to diagnose various kinds of mental disorders almost
before the ink was dry on the first edition.

Anastasi explains, “[W]e cannot assume that a high score on the
Schizophrenia scale indicates the presence of schizophrenia. Other
psychotic groups show high elevation on this scale and schizo-
phrenics often score high on other scales. Moreover, such a score may
ooour in anormal person” (1970, pp. 445-46; italics added).

In a nutshell, that means that the most widely used instrument
for testing personality in America has a theoretical foundation that is
pathetically weak.

Was the MM PI, then, simply abandoned as hopelessly not up to
the job? Oh, no. Of course not. Remember, clinicians are the people
who think sinus problems are caused by sexua practices. T he current
routine is to take persons with similar profiles across the nine scales
and then try to find something else in their lives that correlates with
their MM PI profiles. By the end of 1995, there were over nine thou-
sand such published studies. That means that for just about any profile
a person displaysin answers to the MMPI, the clinician can probably
find some study somewhere that correlates the profile with
something—Ilow self-esteem, perhaps, or maybe cigarette smoking or
eating disorders.

Are these profiles meaningful? Oh, no. They are not even reli-
able. In fact, the reliability of MMPI code types fdls apart after two
weeks. Two weeks! From one-third to one-half of subjectstested didn't
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even have code types in the same diagnostic grouping on tests given
two weeks apart. Thisis supposed to be atest of the enduring makeup
of the personality? It is not completely unreasonable to suppose that
adults might respond in much the same way from time to time on
items questioning their religious or political beliefs, for example, but
they don't. Numerous studies show that for normal college students,
more than haf show different profiles even when tested again only one
to two weeks later. For psychiatric populations, the percentages who
stay the same are even lower. After ayear, the stability islaughable.

Undeterred by what others might see as crippling logical and
empirical problems for both objective and projective tests, testing
advocates slog ahead with revisions, elaborations, and embellishments
of both objective and projective tests— especialy the MM PI and the
Rorschach— blinding the rest of uswith ablizzard of code words and
scoring systems.

The courtroom doubter — attorney or judge—bold enough to
challenge the validity or reliability of these tests will in turn be chal-
lenged, "Well, what about the brand-new, state-of-the-art, high-tech,
computerized scoring system, eh? Doesn't that answer your objec-
tions?"

The answer is "No, it doesn't." It can't and it won't until the
tests acquire a theoretical foundation and empirical reliability and the
diagnostic categories themselves achieve some degree of solidity to
give afirm foundation for their measurement. Until that day arrives,
the truly bewildering expenditure of intellectual effort to pump air
into a dead horse will remain just that. It issad and puzzling that so
many excellent minds passtheir timein just this exercise.

Neither clinical intuition nor any of the countless psychological
tests currently in use and endlessly under development can possibly be
held to be scientific instruments capable of providing precise and reli-
able data about the structures and functions of the mind, normal or
abnormal, in general or for individual cases. It islaughable and down-
right fraudulent to pretend otherwise. It isinconceivable that any sci-
entists would tout such "instruments" asthe tools of their trade.

| Had a Case Like That So There Must Be Many Like That
Not only does clinical research routinely fail to control for innumer-
able extraneous factors outside the researcher's agenda, it nearly
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adways aso fails to observe the most basic of conditions for ensuring
that results can be generalized— choosing a sample that is truly rep-
resentative of the people to whom the researcherswant to generalize
their findings. In the most common kind of clinical "research™ the
clinician "studies only one individual, or sometimes a few, and then
generalizes the "findings" to an indefinitely large number of other,
unknown persons.

What iswrong with that?

Let ussay that you had never before encountered the dog breed
Bouvier. Let us say that the first Bouvier you encounter has blue eyes.
Do you then conclude that Bouviers have blue eyes? Of course not.
But in time you see another and another and another Bouvier, until
you have seen ten such dogs and each and every one of them had blue
eyes. Would you not then conclude that Bouviersgenerally have blue
eyes? OF course you would. Who would not? But, at the same time,
you know perfectly well that you might be wrong. It might be the
case that 99 percent of Bouviers have brown eyes and you just hap-
pened to have encountered ten examples of that minority blue-eyed
strain.

Because we are al aware that our personal experienceis limited,
even when we have seen a number of instances that support our
hypothesis, we retain some doubt about our conclusion. In science,
the attempt is made to reduce and quantify the doubt by sampling
randomly from among al those Bouviers in the expectation that a
random sample makes it more likely that the dogs seen will resemble
those in the whole population of Bouviers more closdly than would a
sample based on nonrandom persona experience. In most clinical
research, random sampling to reduce uncertainty and increase gener-
aizability is not even an issue. Cliniciansoften generalize from single
instances, from samples of one.

What a Single Instance Means Other than the fact that the
accumulation of reliable scientific knowledge cannot proceed based
on the ungeneralizable intuitions of individual practitioners about
individual cases, what else iswrong with depending on case studies of
actua patients?

Let us say that you are an American who has never known
anyone Vietnamese. You know a fair amount about the Viethnamese
because of our shared history, but you have never known, personaly,
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an authentic Vietnamese person. It happens that you hire one to do
some computer programming for your business. So you get to know
the guy alittle. And you notice that he has some priorities, or values,
that are different from yours. Different religious practices. (He's
Catholic.) Different attitudes about sex. (He's chaste.) Different
work habits. (He works like a crazy Vietnamese boat person grateful
to be in America.) Different sense of family. (He sends most of the
pittance you pay him back to Vietham to support his mother and
father.) And different life goals. (He wants to reunite his family and
make them proud by succeeding in computer science.) So he's rather
different from you.

What do you conclude from your relationship with this guy
about Vietnamese people in general? "Nothing" is the conservative,
scientifically correct answer, but that is bull. You conclude that it is
very likely that most or at least many Vietnamese are like this guy
you've hired. Why would you conclude that from just one guy? Well,
why not? Why would you conclude that the guy you met is the wild
card in the deck?You wouldn't.

We think people will be normally distributed. That if you
grabbed a thousand guys off the street and measured their heights,
say, most of the guyswould fall in the middle and the farther you got
away from that middle—like up to seven feet or down to five—then
the fewer and fewer guys there are going to be. Most people are
average; most people fal in the middle of whatever you are mea-
suring. If | ask you what are the chances that the next man to show up
at some party you're at is over seven feet tall, you're going to say it's
damned unlikely unless you're hosting a Boston Celtics party. We
expect people to be average. When we meet the first person in our
experience from some unknown bunch of people like the Vietnamese,
we expect him to be average, to be typical. It's far and away the best
guess, isit not?

Itisfar and away the best guess, but it is by no means a sure bet.

Tigers and Quicksand Is it sensible or foolish to generalize
from asingle experience? Say you meet your first tiger and it growlsat
you and charges, and you barely escape with your life by slamming the
door of the cage shut just in time. How smart would you be to leave
the cage door open and just stand there when you encounter your
second tiger? Not smart. Not smart at all. If you survived the mauling
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and having your arm bitten off, people would say to you, "Just how
many tigers do you have to meet before you get the idea?' Because
one should have been enough. You should have learned. How many
times do you have to step in quicksand before you get the idea?

The same logic holds for the case study. If | meet one Catholic,
chaste, hardworking, and so on Vietnamese fellow, then there are
probably lots of Catholic, chaste, hardworking Vietnamese family
men out there, right? Sounds good, doesn't it?1t certainly works well
enough for tigers and quicksand.

What's wrong with applying the same "logic" to people? First
off, it doesn't matter if you're wrong about the quicksand or the tiger.
A conservative approach to both cannot hurt you. Nor can it hurt
anybody else. In fact, it might well protect you. When it comes to
people, however, instant generalization has a big downside. Even if
your prototypical Vietnamese was a good guy, generalizing from him
to dl Vietnamese leads only to witless stereotyping of millions of
highly individualized people. And you're going to be rea disap-
pointed when the next Vietnamese computer programmer you hire
steals your software ideas and skips town with a Protestant prostitute.
When people ask you why you trusted this guy, are you going to say
to them, "Well, | knew another Vietnamese man once and he was a
great guy"?You can't say that; you would sound too stupid.

You know, we al know, that you cannot generalize from one
individual to al individuals who are members of a group, because
there is no way to guarantee that that individual is the most represen-
tative— the average—of the group. To make a reliable generalization
to the whole group, one would need to study the behavior of many,
randomly selected, and, one hopes, representative members of the
group.

In every science, the ability to generalize your findings depends
on the quality of your instruments, but it asoisonly as good as your
sampling techniques. If we get a good sample, we can trust the gener-
alization. Generalization is still dangerous, even with a good sample,
especially when we try to apply it to a single unknown individual, but
it is not so completely crazy as generalizing to millions from asingl e
example.

For these reasons, no one with any scientific respectability
would argue that the case study has any research usefulness at all
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except to stimulate thought. Good ideas for research can be found in
individual cases; research itself cannot. It is just inexplicable, then,
that clinical psychology continues to publish hundreds of such cases
each year in professional journals and to use them as teaching mate-
rialsin class.

Double-Blind and Double-Sighted Even good science has its
pitfals. One of the most pernicious is the unconscious agenda. This
is often called the Rosenthal Effect after Robert Rosenthal, who
demonstrated its operation in some fairly important socia science
studies. Because the effect is so well-documented and so destructive
of any claim to objectivity, researchers long ago devised a procedure
for obviating those effects—a procedure routinely ignored by clini-
ciansengaged in their pseudo-science.

The Rosenthal Effect issimply the effect of expectations of both
researchers and subjects on the outcome of experiments. If the
researchers who give sick patients little pink pillsto make them better
believe that the little pink pillswdl make them better, and if the
patients believe that as well, better the patients will get. And this is
true whether the little pink pills contain penicillin or white sugar. You
get the effect you expect to get. Any properly designed experiment
uses "placebos,” little pink pills that realy are sugar for half the
patients, and rea pills for the other half, and neither researcher nor
patient knows who is getting what. That's called a double-blind
experiment.

What you get in clinica psychological research is double-
sighted experimentation. Both the clinician and the subject— often a
patient — expect to see the same thing, and seeit they do. Wonder of
wonders. Aren't clinicians taught how to do research in graduate
school ?

Actualy, many clinicians in academic departments and their
graduate students often do make stabs at doing "research” beyond the
case study. They grab a batch of college sophomores and give them
three or four questionnaires and then look to seeif there isany rela-
tionship between answers on one questionnaire and answers on
another. For example, they might first ask students to fill out a ques-
tionnaire on family history with lots of questions about maltreatment,
then ask the same students to fill out one on how they feel about
themselves, and then another on how they feel about the relation-
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ships in their lives. Researchers expect those students who report
having rotten families and childhoods to aso report feeling rotten
about themselves and rotten about the personal relationships in their
lives. Amazing. They do.

Any participant in one of these studies would have to be com-
pletely brain-dead to miss what the researchers are getting at with
their questionnaires. They are suffering from face validity overload.
The hypotheses in the so-called studies are transparent to both the
participants and the researchers. Thiskind of double-sighted research
IS SO common in academic departments, it is almost the prototype for
today's clinical doctoral dissertation.

Strange too is the complete lack of any effort to make sure that all
these questionnaires— there are thousands of them, with new ones
being created every day —actudly have anything to do with redlity.
They only ask people to "report™ things as they see them. Thereis no
cross-check to seeif, for example, familiesreported to be abusive were
truly abusive. T he only subject matter for such "studies" is the question
of whether students— or patients— are consistently negative or posi-
tive when asked about a number of related issues. This activity gets
people Ph.D.s in clinical psychology but it sure as heck isn't science.

Shape Shifting in Clinical Junk Science

If we look at the most basic of issuesin the definition of ascience—
common terms used in a consistent way —we find that even that most
trivial of requirements is not met by clinical psychology. Definitions
of concepts are so fluid, ever-changing with the whim of the speaker,
and so utterly without any substantial bass that it is impossible to
prove any claim, no matter how inconsistent with any other claim, to
be wrong. As soon as any reasonable logical or evidentiary challenge
is launched, the psychofact shape-shifts, assumes a new form, and
heads off into unknown territory.

I Can Explain, It's a Different Kind ¢ Gravity Dr. Lenore
Terr, the psychological expert who was crucial to the conviction of
George Franklin for the twenty-year-old murder of nine-year-old
Susan Nason, gave us an illuminating example of definitional shape
shifting as she prepared for the Franklin murder trial and provided a
perfect illustration of why clinical methodology, theory, and claims
should not be welcomein our courts.
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L ong before she ever met Eileen Franklin Lipsker, Dr. Terr had
become famous through her interviews with the children who were
kidnapped, school bus and all, in Chowchilla, California. These kid-
napped children showed no evidence of repression following what
seemed to have been a very traumatic situation—the children were
kidnapped in their bus, driven into a pit, and buried underground
with an air vent to keep them alive. As reported in Terr’s book Too
Scared to Cry (1990), the children had not been traumatized out of
their wits during the misadventure, had not repressed their memories
of the events, and even years after, they were quite capable of fairly
clear and complete recall.

Now, thisis not a great surprise. In fact, many people—even far
too many young, vulnerable, defenseless children— remember their
traumatic experiencesall too well. Many of these people would welcome
the opportunity to put out of their minds forever horrible memories of
monthsor yearsof war, torture, or imprisonment, but cannot do so.

Ye here we have Eileen Franklin claiming that the death of her
friend Susan was a memory so horrible that it remained hidden from
her mind's eye for twenty years. How could that be? What made
Eileen's trauma so special that it wiped out her memory?

Dr. Terr explains, " There were great differences in the whole-
ness of retained memory between the Chowchilla kidnap victims and
Eileen Franklin Lipsker. The Chowchilla group consistently remem-
bered everything. Ye Eileen started to repress on the very night of
the day she witnessed her best friend's murder” (1994, p. 11).

How is Dr. Terr going to explain away this huge discrepancy? It
would be like explaining why dropped apples sometimes rise up into
the air instead of falling down to the ground. How could that
happen?

Easy. It isadifferent kind of gravity.

After | met her, | redized that Eileen was what | had defined
& a Type Il trauma victim—a repestedly traumatized child.
She had dways remembered, for instance, that her father was
an unpredictably violent acoholic—this she had not for-
gotten. . . . Moreover, Mrs. Franklin was hospitalized a couple
of times for mental illness. The illness memories too might
have been frightening. All this would have added up to make



PSYCHOPATHOLOGICAL SCIENCE 39

Eileen a child wdl rehearsed in terror—a child prone to
losing the memory of an ordeal.

These experiences were probably frequent enough and
awful enough, in fact, to have alowed Eileen to develop the
knack for automatic repression. By the time she was eight
years old, she had no doubt practiced "forgetting” so often
she could repress when she really needed to. Children who go
through a number of terrors protect themselves this way.
They are able to muster massve defenses against remem-
bering, because this is the only way they can get through a
frightening childhood. (Terr 1994, pp. 11-12)

You might think that Dr. Terr is saying that it will be easier for
you to remember a single instance of rape if you have experienced
only one than it will beif that instance is just one among dozens. She
is not. Dr. Terr means that somehow an automatic mechanism of
unconscious forgetting is triggered when you are the victim of mul-
tiple instances of abuse and not when you are the victim of only one
or afew episodes. She is saying too that the traumatic amnesia is
highly selective, applying in Eileen's case not to episodes of violent
and unpredictable paternal violence, or to displays of maternal mental
illness, but only to Susan Nason’s death and some other unspecified
but no doubt repeated traumas more horrible than drunken assaults
but less horrible than murder.

This creative view of the mind isinteresting, but it does leave dl
people who have survived the Holocaust, or other long-term hideous
experiences like war, davery, torture, and imprisonment, and who
remember it, in a rather odd position. Dr. Terr is suggesting either
that such experiences were not horrible enough to be traumatic and
thus cause amnesia through repression, or that somehow most of the
millions of people who find themselves in such situations are just
generally pretty resilient.

Whether George Franklin killed Susan Nason is not as impor-
tant as the misleading psychobabble poured out to make sense of
Eileen's story. To account for Eileen's denia of memory of her trau-
matic event, Dr. Terr had to create a convoluted story that turned her
previously held views on memory and trauma inside out. Fluid defini-
tions like that are clever but they do make cross-examination of psy-
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choexperts impossible. Changing definitions case by case and expert
by expert makes any claim about the effects of trauma consistent with
every other claim. And if we ever encounter a case that doesn't quite
fit, we can create Type III traumas, and Type IV, and so on. Thereis
no logical, theoretical, or empirical impediment.

Dr. Terr took this nonsense into court. Dr. Terr got a man con-
victed of murder on the basis of her clinical intuition, buttressed and
complemented by her selective perception of the interesting story her
client told to her. It was no problem at al with a theory so insubstan-
tial and research that is no more than the intuitive biases of its exposi-
tors.

An old chestnut of a graduate school joke says that the B.S.
degree stands not for bachelor of science but for "bull shit,” the M.S.
for "more of the same," and the Ph.D. for "pileit higher and deeper."
The endlessly metamorphosing concept of traumatic repression is an
excellent example of this process.

What kind of a theory could possibly be assembled on such a
guicksand foundation?

Diagnosing the Foundations of Clinical Psychology Describing
clinical psychology as " soft science” is flattering the field; it is as soft as
agrape. Consider just the shocking but indisputable fact that it is rare
to find agreement across clinicians or clinics on the results of psychi-
atric evaluations, on the basc mental diagnosis itself so central to
countlesscriminal defenses and claimsof psychological injury.

In the United States, diagnoses are usually based on the Diag-
nodic and Statistical Manual of the American Psychiatric Association
(APA). Generally, everyone— every psychiatrist, psychologist, clinical
socia worker, psychiatric nurse, psychotherapist, and counselor—is
supposed to use this diagnostic manual.

The first Diagnogtic and Statistical Manual came out in 1952, fol -
lowed by arevision in 1968; the DSM-III appeared in 1980, and was
followed by its own mini-revision, the DSM-I1IR in 1988. In 1994,
we got the DSM-IV, some nine hundred pages long, covering 374
mental disorders.

The authors of the new DSM-1V claim that the sets of symp-
toms—what they call "criteria sets’ — that are supposed to be used to
determine a particular diagnosis were arrived at by consensus. That
sounds like an impressive, amost scientific, level of agreement among
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clinical practitioners until you see what these psychiatrists mean by
CONSensus.

By consensus, they mean that the members of work groups
assembled sets of symptoms for the various diagnoses by simply
including all the symptoms championed by numerous different prac-
titioners, turning the combined list into a Chinese menu multiple-
choice test. Consequently, the manual directs that a particular
disorder should be diagnosed if the patient shows one symptom
from column A, two from column B, and one from column C. This
inclusive approach certainly took care of any little niggling disagree-
ments about which symptoms belong to which disorder, but it rep-
resents a pretty distorted view of the word "consensus.” It's like
saying that one hundred people agreed on what to have for dinner
by the simple expedient of ordering everything on the menu. Con-
sensus, my foot!

A new National Institute of Mental Health analysis of some
34,000 patients diagnosed with depression revealed that the majority
do not suffer most of the "classic" physica symptoms of depression:
unexplained fatigue, insomnia, poor appetite, restlessness, unusually
fast heartbeat, constipation, or weight loss. Where patients do claim
to experience a symptom such as "eat less than | used to,” the only
indication that that istrue is the patient's say-so; there is no accompa-
nying weight loss. Even among the most severely depressed patients,
some 10 percent show no physical symptomsat all.

What this study showsis that clinicians reach their diagnosesfor
reasons of their own, just as they did before the publication of the
new nine-hundred-page manual. Perhaps each diagnostician has his
or her own favorite symptom of depression or schizophreniaor what-
ever —thetidy little symptom checklist is nothing more than a sham.
T he sham gives both the patient and the public alike the illusion that
the mental disorder diagnosed is on another reality plane than the
telltale behavior when indeed the disorder is often nothing more than
asingle " symptom" itself.

It is undeniably true that in the diagnosis of a medical condi-
tion such as cancer physicians will certainly disagree over which
symptom has the strongest association with a particular diagnosis
or which is most indicative of acertain prognosis, but that atest for
breast cancer, for example, would be no more than a cobbling
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together of a bunch of oncologists varying opinions is unthinkable.

How did the authors of the diagnostic manual arrive at al those
374 different categories of mental disordersin the 1994 manual?

Consensus again. Disorders and symptoms went into the book if
the various co-authors for the different sections of the manual agreed
that they should. Sometimes that meant as many as sixteen people
agreed, sometimes as few as five. The APA calls this "consensus.”
Whatever it iscalled, it has nothing to do with agreement among the
tens of thousands of psychological practitioners out there in the field.

(That politics and passionate lobbying have since the first edi-
tion played a not insignificant role in determining which "mental dis-
order” gets into the book and which stays out is undeniable and has
been the subject of several books, including Kirk and Kutchins's The
Sdling 6 DSV, 1992, and Paula Caplan’s They Say Yaure Crazy,
1995.)

Given their farcical "empirical™ procedures for arriving at new
disorders with their associated symptom lists, where does the Amer-
ican Psychiatric Association get off claiming a scientific, research-
based foundation for its diagnostic manual? This is nothing more than
science by decree. They say it isscience, soitis.

Clinical psychological practitioners ssmply do not mean by "sci-
ence" what real scientists mean. And they never will without a drastic
changein the foundations of their discipline.

We Can Explain Everything Science is evaluated as science not
solely by its definitions and methodol ogy — where clinical psychology
fails spectacularly — but also by its explanatory adequacy — where it
truly excels. Clinical psychologists, from Freud to the present, pro-
vide us with wonderfully plausible and comprehensive explanations of
any and al aspects of human behavior. Of course, so do novelists.

We must be wary of any theory that explains too much. If virtu-
ally anything that could possibly occur can be "explained” by the
theory as well asany other, even opposite, occurrence, then that expla-
nation is not scientific becauseit is unchallengeable and irrefutable.

Pretend you are a male patient of mine. Assume that | assert
that your classic seductive relationship with your mother, your aien-
ation from your weak and distant father, and the symbolic structure
of your dreams, along with the strongly feminine character of the lit-
erary career you have chosen, clearly tell me that you are homo-
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sexua. You say, "'l am not! | have a happy wife and seven children!" |
reply, "So what? You are just defensively overcompensating for your
homosexuality."

Anything a patient says, anything at all, can be found to have a
coherent psychological interpretation despite an apparent surface
contradiction between what issaid and the interpretation. You cannot
prove clinical psychological theory wrong in any respect. If you deny
my clinical explanation, or if aspects of what you tell me are inconsis-
tent with the explanation, then | have only to invoke mysterious psy-
chological mechanisms to ride right over you.

How are you going to prove that |, your therapist, am wrong?
You can't. Anything you say about your life and how you fed is per-
fectly consistent with my interpretation. Since, by definition, you
have no access to your unconscious mind, who are you to dispute my
claimsabout your unconscious? Good luck trying it.

Neither the patient nor anyone else, in or out of a courtroom,
can falsify the claims a clinical professional makes about the working
of the mind. Without observation of the phenomena of interest or
their reliable indicia, testability isimpossible. If testability is impos-
sible, then fasfiability is moot.

THE STATE OF THE ART

The Unicorn Argument

Court cases, by their very nature, involve agendas. The goal of testi-
mony —scientific and otherwise—is adways to make some point for
one side or another. That objectivity of al testimony — scientificand
otherwise— takes a serious beating in court is not really very sur-
prising.

What is truly astonishing, however, is when the absence of sci-
entific evidence that harm did not occur is taken as evidence that
harm did occur. For example, some of the attorneys for the silicone
breast implant plaintiffs claimed injury by arguing that research has
not proved there is not a connection. That's beautiful. Although not
al that common in medical argument, it isan extremely popular tack
in the claims made by clinical psychologists.

Itiswhat | call the Unicorn Argument.

For example, | might say, "There's no such thing as unicorns.”
You sy, "Of course there are unicorns. They are adways kissing vir-
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gins.” "No," | say. "I have looked everywhere and cannot find asingle
unicorn.” "You have not looked everywhere, and even if you did, the
unicorns were one step ahead of you." Stymied, aren't 12 You must be
right. There are unicorns all over the place just beyond the edge of
my vision.

The silicone lawsuits aside, it is very hard to find any reputable
scientist who would make the Unicorn Argument even in the silent
recesses of the heart. It is fundamentally counter to scientific rea-
soning. T he scientist believes nothing unlessit is proven to be true.
"l will not believe in unicorns unless you can prove to me that uni-
corns exist." The unicornist believes everything unless it can be
proven absolutely to be fase. "I idl believe in unicorns until you
prove to me that there are none.”

Clinical psychologists regularly lay claim to beliefs on the
grounds that they have not been disproved. But it is not possible to
prove that something does not exist simply because you failed to find
it. There are many possible reasons for your failure, only one of
which is the nonexistence of whatever it is you are looking for. There
are many possible reasons that people in a study do not behave as
expected other than the one the researchers hold to be true.

But true believers will die believing in unicorns. Actualy, true
believers will continue to believe even in the face of incontrovertible
evidence against the belief. Everything, after all, is subject to inter-
pretation and reinterpretation. With the right frame of mind, there is
no such thing asincontrovertible evidence.

This outlook on life makes perfect sense in what are properly
considered "matters of faith.” 1t doesn't make sense in the training or
practice of scientific professionals, psychological or otherwise, and it
does not make sense in our courtrooms. You cannot allow Miss
Marple on the witness stand to argue for the existence of unicorns. It
does violence to logic and terrible damage to real peopl€e's lives,

Astronomy and Astrology

Almost since its inception, clinical psychology has been subjected to
the same criticism: It’s not a testable science; it’s asecular religion dis-
guised as a science. And, since the first utterance of this presumably
crippling criticism, the defensive reply has been, " Oh, you academics
are always saying that." It istime to drop the charge that clinical psy-
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chology is nothing more than a secular religion. It has dways fallen
on deaf earsand it will continue to do so.

A more telling comparison likens clinica psychology to
astrology and experimental psychology to astronomy. The names of
the two fields are similar, but they have nothing more in common
than an interest in the stars. They do not have common aims and
their methodologies could not be more dissimilar. Moreover, astro-
logical practitioners do not usually clam that either their general
"theories" or the interpretations of an individual's astrological por-
trait are scientifically based.

Nevertheless, astrology, like clinical psychology, is a compre-
hensive and coherent system for the interpretation and prediction of
human behavior. Also, like clinical psychology, astrology is taken very
seriously by a large number of people—whose identities are often
quite surprising— who claim that it illuminates and guides their lives.

Astrology is widely accepted as true by believers in astrology,
just a much of clinical psychology can be sad to be generaly
accepted by believersin clinical psychology.

It is entertaining but absurd to imagine our courtrooms filled
with astrologers testifying that Leos would never commit murder
when the sun isin Jupiter or that Capricorns make better parents for
Virgos than do Geminis. Very few adherents of astrology would
attempt to get astrological interpretations, in general terms or for
specificindividuals, accepted in court as expert testimony. (Or would
they?)

Moreover, despite the millions of horoscope readers and cus-
tomers of psychics, society will not let astrologers bring their articles
of faith into our courtrooms as expert testimony. Society as a whole
maintains that there is some important difference in the quality of
beliefs of astrologers and astronomers and in the credibility of true
believers and scientists, a distinction that is crucial for our justice
system to maintain.

Ye we not only tolerate but welcome testimony from clinical
psychologists that, like astrological interpretation, is built on nothing
more than faith.

It is profoundly disturbing that clinical psychologists are them-
selves unable to maintain this critical distinction between fact and
belief, between astronomy and astrology, as their testimony on the wit-
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ness stands in courtroom after courtroom shows. How can educated
people so blind themselvesto the reality of their own beief system?

The Problem of Psychology

All professionals who identify themselves as psychologists share a
common problem: They cannot study what they so desperately want
to study, the structures and functions of the mind. They don't want to
be philosophers who create elegant logical arguments about the nature
of the mind, the nature of redlity, and relations between the two. Oh,
no. Philosophers get no respect these days. If you go to a party and say
that you are interested in whether there will be asound if atreefdlsin
the forest and there is no one around to hear it, your fellow party
guests will walk away mumbling under their breath, " Get a job."

In today's America, psychologists must be scientists. But, alas,
they are scientists with no direct access to their subject matter and
not a hope in hell of ever getting one. What experimental psycholo-
gists do, most of them, is compromise. If they wish to study an inac-
cessible mental process like what little babies pay attention to out in
the world, for example, they define "attention™ in terms of something
that they can actually measure, like the amount of time the babies
spend looking at one thing or another.

That makes every research psychologist vulnerable to the same
criticism: You aren't measuring what you say you are measuring. You
can't measure what you want to measure and you are making great
inferential leaps from what you are actually measuring— like babies
looking behavior —to what you wish to measure—like babies atten-
tion. You want to make a description of some mental activity using
the building blocks of physical activity; from these shabby clay bricks
you are attempting to build a cathedral of glass.

It's a point well taken.

| think it is the general impossibility of arriving at a verifiable
account of mental activity that leads so many clinical psychologists
into cutting the tie to physica observation atogether. If we are
always stuck making these great inferential leaps from the carefully
controlled studies of physical behavior to the mental processes under-
lying those behaviors, if we have no way of guaranteeing that the
leaps are in any way producing an approximate model of the mental
activity of interest, then to hell with it.
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HOW CLINICIANS DEFEND JUNK SCIENCE IN COURT
Itis bewildering but true that despite the incessant claimsthat clinical
psychology is a science with its findings soundly based on scientific
methodology, clinicians challenged in court often revert to aflat-out
denial of the status. Often, when challenged in court about the lack of
scientific evidence for their claims, clinicians will reply that they are
not scientists, they are artists, and that they are not interested in num-
bers or groups because they deal with individuals. They claim that
scienceisirrelevant and unnecessary to their conclusions.

In addition, they launch ad hominem attacks on the scientific
experts themselves. Dr. Lenore Terr in the Franklin case referred to
experts on the scientific study of memory as"outsiders.”

The ultimate courtroom put-down of the scientific researcher
by a cross-examining attorney is, "You have never seen a patient, have
you? So how would you know?"

Lenore Terr describes the use of this tactic in the Franklin
murder trial:

As Elaine [Tipton, the prosecutor] had anticipated, Elizabeth
Loftus [an experimental psychologist from the University of
Washington] eventually dso appeared for the defense. She
testified that her misinformation experiments served as proof
that repressed memory can be changed in the process of
intake, storage, or retrieval. But Elaine was ready for Dr.
Loftus, and on cross-examination quickly received an
acknowledgment from her that she was not aclinician and did
not ordinarily use childrenin her research. (1994, p. 57)

That seeing patients amost constitutes prima facie evidence of
the inability to give scientifically accurate and reliable testimony
doesn't enter the minds of anyone in court. But it should. It must.

Miss Marple is testifying in our courts. Miss Marple is writing
"psychological" reportsfor our judges. MissMarpleistelling our leg-
islators how to write law to match up with Miss Marple’s intuitions
about how the mind works. This farcical state of affairs cannot con-
tinue. The larger society has already begun to believe the courts mad,
and asociety that does not believein its system of justiceis a doomed
society.
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Three Kinds of Liars

History of the Forengc Psychdogy Industry

When there is no evidence of validity of psychiatric evaluation
regarding a particular legal question, it should not be assumed
that the evaluations can be made accurately. Rather, when evi-
dence is lacking, the assumption should be that psychiatrists
cannot make such evaluations accurately, especialy in view of the
genera findings that validity of diagnosis is usually very low
wherever it has been tested.
Jay Ziskin,
Coping with Psychiatricand Psychologica Tedimony, 1995

MENTAL AND EMOTIONAL DISTRESS

[Richi€] Parker, 19, drew national attention after pleading guilty
onJanuary 13, 1995, to felony first-degree sexua abuse in a case
in which he was charged with forcing a 14-year-old freshman
girl to perform a sexual act on him in a stairwell of Manhattan
Center High School. Parker received five years probation.. . .
Parker is undergoing treatment and counseling for sexual abuse.

H e settled an $11 million civil suit with the victim last June
15.. .. Parker's victim said she suffered "severe and serious
physical and psychological injuries including sexua assault,
fear of contracting AIDS, and Post-Traumatic Stress' as a
result of the attack. (Reid, Orange County [Calif.] Regigter,
March 26, 1996)
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The tort businessis a billion-dollar industry in America. By 1980,
some five million lawsuits were being filed annually in the United
States. Whether that number has increased, decreased, or stayed the
same is a matter of some contention, but whatever the actual numbers
it isclear that psychology has played ahuge rolein expanding both the
variety of possible claimsand the size of possible awards.

The American system of justice, of course, has long recognized
intangible damage like mental and emotional distress in personal
injury cases, and American juries have along history of adding emo-
tional damages onto the damages incurred to one's income by, for
example, defamation of character or invasion of privacy. So in most
standard tort cases today, claims for mental or emotional distress or
psychic damage that causes|oss of the enjoyment of life's activitiesare
now routinely tacked onto claims of persona injury resulting from
any of the innumerable accidents and incidents for which the blame
can be laid at someone's door.

Psychology's contribution is to add several hundred new
“injuries” that can mean either the loss of much of the enjoyment of
life or even the loss of one's mental health.

Damages for the loss of enjoyment of normal life activities are
called "hedonic" damages. According to Walter Olson in The Litiga-
tion Explosion, "total estimates of hedonic damages have ranged from
$450,000 to $13,400,000 in 1989 dollars’ (Olson 1991, p. 171). That
is alot of money just because you are not having any fun anymore,
but it is nothing compared to what you will get if your mental health
itself is directly damaged.

An early Cdifornia case involved a suit by a woman who wes
involved in atrolley car accident. Asa result o that accident, the
plaintiff dleged that she engaged in over 100 illicit sexud expe-
riences. The Cdifornia jury avarded her $50,000for the mental
distressassociated with her trauma. (Gordon 1976a, p. 3)

Today, according to Jury Verdict Research, Inc., damage to your
mental health is worth one hundred times what loss of ability to sat-
isfy your hedonic desires pays.

In the United States, in the mid-1970s, there was just one mil-
lion-dollar personal injury award per week, on the average. In 1990,
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there were 735 million-dollar personal injury verdicts awarded, and
750 million-dollar verdicts were awarded in 1991. Nearly every one
of those verdicts included a component for psychic injury, for dam-
ages for noneconomic injuries.

And just who do you think is going to make the claim for you
that you do indeed suffer from a psychological injury worth $11 mil-
lion in compensation? T he professional forensic clinician, of course.
Who else?

In cases of persond injury, the psychologist can explain to the
court and the jury the personality changes that the alegedly
injured individua has undergone as a result of the injury, the
problems the injury has created in his family life, and how
such injury affects his vocational adjustment in the future.
(Gordon 1976a, p. 3)

You might take the stand and claim that since you were struck
by the falling ladder, you are unable to work or to sleep and you have
shattering nightmares in which you relive the trauma of the injury
and envision your three children naked, hungry, and shivering, beg-
ging on the street with bowls, but this is going to sound a whole |ot
more convincing if Dr. V.I.P. Harvard tells the court that in his pro-
fessional opinion, you suffer from the serious disorder of post trau-
matic stress syndrome.

Many experts will go even further, particularly in claimsof post
traumatic stress disorder, and not only will diagnose you but will pin-
point for the judge or the jury the actual cause or agent of the trauma
that you claim to have suffered—e.g., the dangerous falling ladder.
Only another expensive psychoexpert could argue that your expert is
wrong.

Itisclear that what used to be the well-guarded province of the
prosecutor or judge or jury —the determination of what wrong was
done, who is responsible for that wrong, and what the compensation
should be—are now all decisions that belong, in fact if not in law, in
the realm of the professional psychologist. Professional psychologists
have claimed a unique competence to assess such mental damages,
and the public believestheir claim.

How did we get to such a state of affairs?How did we come to



THREE KINDS OF LIARS 51

the point that we have literally handed over to a bunch of entrepre-
neurs the determination of injury, not only in standard tort cases but
even in cases of discrimination and disability?

I't was pretty much inevitable given the evolving history of psy-
chology and the law in the criminal domain. That the tort psycholog-
ical-injury market has become the exclusive realm of the trained
psychological professiona follows right along with the medicalizing
of legal competence and insanity and the consequent cornering of
that market by the psychologists.

A quick look at the Byzantine history of interactions between
psychology and the law will make their present misalliance, if not
acceptable, at least comprehensible.

EXPERTS, STEAM ENGINES, AND EXPERIMENTAL
PSYCHOLOGY

Gentlemen of the jury, there are three kinds of liars the
common liar, the damned liar, and the scientific expert. (Foster
1897, p. 169)

Experts on nonpsychological matters have long enjoyed access
to the witness chair with their testimony subject to much wrangling
about its admissibility and utility. The basic ideas that evolved over
time were that expert testimony should be admitted whenever it will
assist the judge or the jury, or when the matters before the court are
beyond the experience or the understanding of the judge or jury. So
an expert on steam engines, for example, could be called into court to
explain to the jury the workings of such engines and the conditions
under which they were likely to blow up. The jury, having been edu-
cated about steam engines, would then reach its own conclusion
about the claimed negligence in the particular case before it.

For psychologica expert witnesses, the experimentalists and the
clinicians followed two very different paths to today's prominent role
in our courtroom.

EXPERIMENTAL PSYCHOLOGY EYESTHE WITNESS
Experimental psychology'sventuresinto the legal expert witness busi-
ness began inauspiciously in 1908 with the publication of Hugo Mun-
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sterburg’s work On the Witness Stand. Professor Munsterburg,
brought to Harvard from Germany by William James, the father of
American experimental psychology, argued that law would benefit
greatly if it embraced the findings and techniques of experimental
psychology about such matters as attention, memory, and perception,
particularly as they address questions of eyewitnesses accuracy and
reliability. Many outspoken and outraged lawyerly defenders of the
status quo replied to Munsterburg with withering contempt, but the
barn door was irrevocably cracked open.

Munsterburg had been a student in the laboratory of Wilhelm
Wundt, who had founded the first experimental psychology labora-
tory in the world in Leipzig, Germany, in 1878. By the turn of the
century, German psychological researchers had been actively engaged
in studying real-world problems and applications in perception and
memory for two decades.

Among the best known of the German researchers was William
Stern, who conducted what he called "reality” experiments, simula-
tions of real-life situations, to examine the reliability of eyewitnesses
under more or less natural conditions.

The classic example involves the staging of a quarrel between
two students in front of a class. One student draws a revolver on the
other. The teacher stops the staged incident and then questions the
class about the events that they just witnessed. Over and over again,
the results are the same. The eyewitnesses to the incident are in
serious error about every aspect of the witnessed event, including
what words were spoken and the type of weapon used.

Munsterburg's book summarized and extended the European
studies for the American public. It also attacked American lawyers for
their close-minded response to psychological science. That wes a
political error.

The time for such applied psychology is surely near.. .. The
lawyer aone is obdurate. The lawyer and the judge and the
juryman are sure that they do not need the experimenta psy-
chologist.... They go on thinking that their lega instinct
and their common sense suppliesthem with dl that is needed
and somewhat more. (Munsterburg 1908, p. 21)
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Perhaps it was the tone of Professor Munsterburg's book as
much asits content that produced such awithering response from the
American legal community. John Wigmore, who was later to publish
the classic Wigrmore’s Code 6 the Rulesd Evidence (1935) and The Sai-
exe ¢ Judicid Rad (1937), published a scathing satire of the book,
pointing out both methodological errors and the inapplicability of
much of the research to actual legal proceedings. In particular, he
noted that despite errorsin the testimony of witnesses, jurors hearing
those witnesses nevertheless come to conclusions that are in accor-
dance with the facts of the case. Reasoning that the outcome of the
case is of far greater concern to the legal system than the perceptions
or memories of witnesses, Wigmore dismissed Munsterburg's
reported researches asirrelevant.

During the 1920s and 1930s arevival of interest in law and psy-
chology occurred and a number of books appeared, nearly all by
lawyers. The past focus on the perceptions and memories of wit-
nesses was joined by an interest in the psychology of crime and the
"criminal personality.”

All was quiet on the psychology-law front during the 1940’s.
There were scattered studies on the usua topics of witness
testimony, evidence rules, and criminal behavior, and simula-
tions of jury decison making were introduced. On the whole,
this work did not add significantly to what had been done
before, and provoked no response from the lega profession.
(Loh 1981, p. 671)

BURGEONING OF EXPERIMENTAL PSYCHOLOGY IN
COURT

A critical development in the modest expansion of the role of
experimental psychology in the lega system took place in the
1950’ through psychologists testifying in cases involving the
impact of pretrial publicity, and civil rights.

Research psychologists had developed reliable techniques
of conducting surveys with samples that began to approach
being truly representative of the population relevant to the
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survey. Results of the surveys began to show up in trialswhere
defense attorneys might use them to show that their clients
could not get afair trial in a particular locale because pretrial
publicity in newspapers, news clips and magazines had so
biased the potential juror pool against the defendant. (Wood-
ward 1952, p. 447)

In 1961 the Supreme Court put the sedl of approval on the
methodological competence of such research surveys and
reversed a conviction because of pretrial publicity in Irvin v.
Dowd, 336 U.S. 717 (1961). I n the famous case of Sheppard V.
Maxwell, 384 U.S. 333 (1966), the Supreme Court reversed
Sheppard’s murder conviction based at least in part upon the
Court's acceptance of the reliability and methodological
soundness of surveys of the effects of negative pretrial and
mid-trial publicity. (Loh 1981, pp. 672-73)

A dozen years earlier, in 1954, a crucia case was decided with
lasting implications for the parties to the case, for society as awhole,
and for the future of the forthcoming marriage of law and psychology
in the American justice system. Not quite afirst date, this case was
surely a turning point in the relationship. Since then there has been
no going back.

This case was the landmark school desegregation case.
Employing the "findings" of psychologists, part of the case was built
on the foundation of the famous "Brandeis Brief." In 1908, Louis
Brandeis (later to become a Supreme Court justice) had argued per-
suasively that conclusions of social scientists should be considered
when evaluating the merits of limiting the workdays of females. His
presentation laid the groundwork for the crucial Brown v. Board of
Education case argued before the U.S. Supreme Court in 1954.

In that case, Kenneth Clark, an experimental psychologist from
Harvard, assisted by thirty other psychoexperts, submitted an amicus
brief to the Court, alleging that supposedly scientific evidence
showed that a segregated school system had ill effects on the person-
alities and academic performance of black children. The Supreme
Court cited as the modern authority for these findings Clark and
other social scientists.



THREE KINDS OF LIARS 55

Legal scholars argue about the relative weight the Court gave to
the scientists "evidence," many claiming that, whatever the public per-
ception, it was dlight, but there is no doubt that the Pandoras Box of
psychological expert testimony was now open and showering its con-
tents across the land. This occurred despite what Wallace Loh, past
dean of the law school at the University of Washington, described as
yet another "swift and caustic" reaction from the legal community.
Legal experts pointed out the methodological shortcomings and unjus-
tified inferences of the work cited by the psychoexpertsin the Brown
case, and described the findings, quite rightly, as more common sense
than science. They reacted about as enthusiastically as their turn-of-
the-century counterparts had to Professor Munsterburg’s efforts.

But the tide was turning in America against racial segregation,
and the Court and the public alike moved with the tide. And the
Court and the public dike wanted a scientific basis to justify what
was, after all, a major change in American political opinion. Clark
and company gaveit to them.

It is interesting that in a recent column in the New York Times
addressing the issue of ethnic dormitories at Cornell University,
Clark cited no scientific evidence at all about the injurious effects of
such living arrangements on the hapless students but merely quoted
the Supreme Court in stating that "separate educationa facilitiesare
inherently unequa" (Clark, New York Times, April 1, 1995).

The response of the legal community to psychologist Clark's
Brandeis-style brief was so negative that experimental psychology
generally avoided excursions into the legal arena for more than a
decade following the Brown decision. In the 1970s, the floodgates
opened. Do-gooders from the sixties blossomed into professionas
with a causein the seventies, and experimental psychology was ready
to aid the cause. Classic research on witness reliability was refined
and replicated with more sophisticated methodology and with a
renewed sense of its critical application to important socia prob-
lems—Ilike maintaining an equitable, color-blind justice system.

By the middle of the 1980s, experimental psychologists were
testifying all over the country — wherever the judge would allow it—
on the confusions and distortions of memory that result from various
police interrogation techniques, and the serious difficulties withesses
encounter with cross-racial identification.



56 WHORES OF THE COURT

Notwithstanding Wigmore’s historical criticism of their applica-
bility, German-style "reality” studies had become by the 1980s the
paradigm for research on eyewitness reliability in the United States.
According to Wallace Loh in a March 1981 Michigan Law Review
article, "they are repeated so often that the findings are no longer
considered novel" (p. 661).

In a modern version of the reality experiment, the videotape
of a mugging was broadcast on the nightly news of a major
television station in New Yok City. It was followed by the
showing of a lineup of 9x suspects, and viewers were asked to
cdl in with their identification of the mugger. Less that 15%
o the 2000 respondents correctly identified the assailant, a
rate no better than random selection. (Buckhout 1975, p. 7)

Experimental psychological research of this type was and is
carefully conducted according to strict principles of sound scientific
methodology. Testimony presenting the findings of such research
does not involvethe expression of the persona opinions or intuitions
of the experimentalist. It is not even necessary to have as an expert
witness the person who actually conducted the research because, like
all sound scientific work, this research is easily replicated in any labo-
ratory by any scientist and the findings are readily available in the
published psychological literature.

The major argument over this type of testimony was whether it
interfered with the judge's or jury's role as trier of fact in deciding
whether a witness's identification of an aleged criminal was reliable.
It is true that most of the research consists of demonstrating the
effects of various factors that make memory less reliable, like stress,
leading questioning, passage of time, violence, misleading photo IDs,
and biased lineups, so most expert testimony on the topic does consist
of casting doubt on the reliability of eyewitnesses. It would be highly
unusual, however, for any experimental psychologist testifying about
research on the perception, attention, and memory of witnesses to
offer any decisive opinion about the accuracy of a particular indi-
vidud's testimony.

T he purpose of such expert witness testimony offered by experi-
mental psychologists is, like that of the expert witness on steam
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engines, to explain the scientific findings about the reliability, accu-
racy, and malleability of memory due to various factors and the con-
ditions under which memory islikely to fail.

In addition to research on memory and factors affecting witness
reliability, experimental psychologists presented research in court on
issues like confusion allegedly caused in consumers by brand names
or product packaging that is similar to that of competing products.
Robert Gordon in " The Applications of Psychology to the Law,"
from a 1976 issue of Law and Psychology Review, reports that Coca-
Cola sued Chero-Cola in 1921 for such aleged trademark infringe-
ment, the Spring Aire Mattress Company sued the Sleep Aire
Mattress Company for the same reason, and Frito Lay Corn Chips
sued Ajax Potato Chips for making bags that allegedly bore a strik-
ingly similar appearance to its own product's bags. In all such cases,
careful scientific studies are run with representative consumer sam-
ples and the findings are presented to the court and the jury.

Some research is conducted just for the sake of research— for
the sake of acquiring knowledge about cross-racia identification, for
example, or the effects of "weapon focus" on eyewitness testimony—
and it gets introduced into trials because the information it provides
happens to be helpful to the finders of fact. But some research is
“special purpose” research conducted just for the litigation at hand.
On confusability of specific products, it is the second kind of research
that shows up in court.

With the exceptions of the researchers on mental confusion over
similar commercial products, the small band of eyewitness testimony
researchers, and their colleagues involved in the development and
refinement of survey and other measurement instruments, few exper-
imental psychologists ever ventured outside their laboratories and
into the courtrooms.

For the clinicians, however, it was another story. They came
directly into the American court system through the wide open door
of legal insanity and mental state of the accused at the time of the
crime and at the time of the trial.

DANIEL M'NAGHTEN AND THE FORENSIC CLINICIANS
In 1843, in England, Daniel M’Naghten, while attempting to assas-
sinate the prime minister of England, accidentally shot and killed
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the prime minister's secretary. M'Naghten suffered from delusions
and thought that killing the prime minister would eliminate the
source of his oppression. He successfully pleaded an insanity
defense, claiming that he did not know right from wrong, atest that
"had its origin in 16th century England, where judges enunciated a
test of criminal responsibility which was premised upon the knowl-
edge of good or evil" (Burke and Nixon 1994, p. 10).

Following this case, the insanity defense was reformulated,
resulting in what is known today as the M'Naghten Rule, which
focuses on the accused's understanding and knowledge, stating that
an accused should not be held criminaly responsible if he was
laboring under such a defect of reason, from disease of the mind, as
not to know the nature and quality of the act he was doing, or if he
did know it, he did not know that what he was doing was wrong.

The M'Naghten case was also quite important because,
according to the American Psychological Association's Richard
Rogers, it was one of the earliest cases that allowed expert testimony
on theissue of insanity asadefensein acriminal trial (1987, p. 840).

Today, medical specidists in psychopathology flood into our
courtrooms as legal criteria both for insanity as a defense and for
mental incompetency to stand trial evolve and proliferate, increasing
in subtlety and complexity.

Until the 1960s, in America, medical psychiatristss— not Ph.D.
psychologists or any other kind of mental health professionals— had
the exclusive right to provide expert "medical" testimony on the issue
of insanity as adefense in acriminal trial, although judicia decisions
in 1940 (People v. Hawthorne) and in 1954 (Hidden v. Mutual Life
Insurance Company) had permitted clinical psychologists with suffi-
cient education and experience to testify as experts on mental disor-
ders and their causal connections to criminal or tortious conduct.
This changed in 1962 with the appeal of the landmark case of fenkins
v. United States.

The trial court had ruled, "A psychologist is not competent to
give amedical opinion as to mental disease or defect. Therefore, you
will not consider any evidence to the effect that the defendant was
suffering from a mental disease or a mental defect . .. according to
the testimony given by the psychologist” (Fenkins v. United States,
1962, 307 F.2d 637,638 n. 1).
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The United States Court of Appeals for the D.C. Circuit
reversed the lower court and remanded for a new trial. The court
ruled that the evaluation of relevant competence was up to the trial
judge and was not astraightforward matter of medical training.

Giving as examples electricians who could testify about the
effect of electrical shock on the body or an optometrist knowledge-
able about symptoms of eye disorders, they wrote:

The kinds of witnesses whose opinions courts have received,
even though they lacked medical training and would not be
permitted by law to treat the conditions they described, are
legion. The principle to be distilled from the casesis plain: if experi-
ence or training enables a proffered expert witness to formz an
opinion which would ai d the juy, in the absence of some counter-
vailing consideration, histestimony will be received. (Miller, Lower,
and Bleechmore 1978, pp. 119-21)

That wasin 1962. Today, every state permits clinical psycholo-
gists to join their psychiatric brethren as expert psychological wit-
nesses on insanity and competence.

M ushrooming Psychological Expertsin the Legal System

The broadening of admissibility of expert psychologica testi-
mony occurred during a time of increased professionaization
(e.g., State certification and licensure), rapid growth of mental
hedlth professions, and formulation of legal doctrines of
insanity consistent with modern psychiatry. An extensive litera-
ture on the professional and legd aspectsdf the role of psychol-
ogigts in court suddenly mushroomed. (Loh 1981, pp. 672-73)

Today we have just about anybody who sets up as a so-called
therapist confidently mounting the witness stand as a psychological
expert to pronounce diagnoses, prognoses, and needed courses of
future therapy. Given the state of the art of mental diagnosis and
treatment, the credentials of the "experts' do not, in fact, make any
difference, but it is nevertheless astonishing to hear so great a
cacophony of self-styled yet societaly accepted experts all testifying
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about how the mind works, what goes wrong with it, and how this
relates to guilt and responsibility, competence and insanity, diagnosis
and the effects of disorders on individuals, not to mention needed
future therapy.

Professor Loh is right about the concomitant mushrooming of
forensic psychology and the developing formulation of legal doctrines
of insanity away from the idea of good and evil and toward the phi-
losophy of modern psychiatry. The legal profession is still reeling
from the 1980 publication of the ambitious third edition of the diag-
nostic manual of the American Psychiatric Association. Earlier ver-
sions of the manual were inconsistent, piddling little efforts at
systematizing and regularizing the diagnoses of mental illness. The
third edition—the DSM-111—was something else altogether with its
hundreds of different diagnoses with fancy-sounding names, critical
symptom lists, and up-to-the-minute timely relevance. It was to the
DSM-III that we owe today's glittering variety of "diminishing” diag-
noses—those mental conditions, temporary or chronic, that
somehow magically diminish a person's responsibility for whatever
heinous act he or she committed, decreasing the crime with which
the person is charged or weighing in the defendant's favor when it
comes to sentencing.

CORNERING THE CRAZY MARKET

Since determination of competence and the use of insanity defenses
of one form or another are hardly new to the American legal system,
there was nothing particularly remarkable about employing profes-
sionals in psychopathology to express their opinions of the psycho-
logical functioning of accused criminals. However, with the
increasing and inexorable medicalizing of psychological problems, it
seems inevitable that our courts will eventually take away altogether
from the layperson the right and the duty to judge another person's
competence or insanity in acriminal case.

Two recent court decisions have gone along way toward handing
the task completely over to the professionalswho claim that they are
so much better qualified than the rest of us to make these hard deci-
sions. Hunter v. Massachusetts (1995) established the necessity of pro-
fessiona psychological examinations for the accused, and the more
recent Supreme Court decision in Cooper v. Oklahoma (1996) estab-
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lished the illegality of sending an accused person to tria if a psychia-
trist says the accused is too nuts to assistin hisor her own defense.

Given the farcical and highly contentious procedures of clini-
ciansfor reaching mental diagnoses, handing determinations of com-
petence and insanity entirely over to their charge can bring nothing
but afurther distortion of common sense in our justice system.

The same psychologizing of the law with the subsequent distor-
tion of both sense and justice has been occurring in the civil courts as
well asin the criminal justice system.

Damages paid out in tort cases due to psychological injury have
reached dizzying heights, and not only in the usual persona injury
realm but in the modern arenas carved out by today's governmental
social policy decisions.

SOCIAL BETTERMENT THROUGH FORENSIC
PSYCHOLOGY

The United States has a decades-long history of providing both for
the economically disadvantaged and for those who are unable to work
due to accident or disability. It should come as no surprise that recent
social legislation, as well as amendments of older acts, now include—
like tort lav—a whole raft of mental disorders that qualify as dis-
abling and, as such, as subject to compensation and to protection
from discrimination.

Two such pieces of social legislation— spiritual siblings in their
psychological compass and passed within a year of each other —are
the Civil Rights Act of 1991 and the Americans with Disabilities Act
of 1990.

The consequence of such well-intentioned psychological state-
of-the-art legislation has been to flood our courtrooms with mental
health providers of every stripe and degree.

Civil Rights Act of 1991

In 1991, Congress passed the Civil Rights Act, amending Title VII of
the Civil Rights Act of 1964, which had prohibited discrimination by
employers of fifteen or more employees on the basis of race, color,
religion, sex, and national origin. Sexua harassment was considered a
form of sex discrimination. Under the original act, an employee could
recover damages for back pay or future pay (or reinstatement in the
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job), but not for emotional pain and distress. Because of the 1991
changes, wronged employees today can recover compensatory dam-
ages for emotional pain, suffering, inconvenience, mental anguish,
loss of enjoyment of life, and other nonpecuniary losses, in addition
to wages due and/or reinstatement, any or all of which may be caused
by discrimination or sexua harassment.

Simply, this means that Congress has agreed that racial and
sexua discrimination or sexual harassment can cause mental anguish
that can, by the tiniest stretch, be classified as a genuine mental dis-
order. Mental anguish can easily be certified as a disorder by a
trained mental health professional and enhanced in degree for the
purposes of trial by the addition of aformal, perhaps Latinate, 1abel
from the DSM.

Sexua harassment is interesting because it, like the psycholog-
ical damage it causes, is often imperceptible to others, or exists only
in the mind of the harassed. This does not mean that the mental
effects of harassment are any lessreal than the bodily effectsof phys-
ical assault, but it does raise, once again, the troubling question of
whether it takes an expert psychologist to identify them.

A Connecticut woman has sicced a [federa civil rights] law-
suit on a judge she says brings his skirt-chasing dog to a Dan-
bury courthouse where the pooch harasses women with
"offensve nuzzling." ... "Kodak [the dog] acts like a high-
testosterone male,” said Nancy Burton, who said the out-of-
control canine only hits on women wearing skirts. But the
judge [said] that Kodak is a female. (Delfiner, New York Podt,
September 25, 1996)

Americanswith Disabilities Act of 1990
The American with Disabilities Act was passed the year before the
Civil Rights Act of 1991 and is, in its psychological provisions for
determination of injury and compensation, much the same asits sister
legislation. Congress, in passing the ADA, however well-meaning in
intent, essentially passed another full-employment bill for psycholog-
ical professionals.

The ADA prohibits discrimination in the workplace and in
places of public accommodation against the disabled, be they physi-
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cally disabled or mentally ill. Since, as we have seen, there are sev-
eral hundred ways of being mentally ill, al requiring the skilled eye
of the trained psychologist for diagnosis, it should be clear that
employment opportunities for clinicians in discrimination litigation
are vast. Not only can the clinician diagnose just about anyone with
some kind of mental disorder, but he or she can also be called upon
to testify that the discrimination suffered by the victim in the work-
place has produced still more mental trauma likewise worthy of
compensation.

GELTWITHOUT GUILT ANDTHE LAW OF LIMITLESS
DEMAND

When the clinical employment opportunities provided by the ADA
are added to those opened by the new Civil Rights Act, and al these
new jobs are added on to the old Socia Security Administration base
of workers disability and compensation claims, the job prospects are
dizzying. Throw the Child Abuse Prevention and Treatment Act for
the children into the pool, with its ever-increasing demand for more
and more professional child psychological evaluators, and it becomes
clear why the supply of mental health providers in this country has
been growing exponentially to meet a constantly rising demand.

The concepts of government-legislated social betterment and a
social safety net for the less fortunate have a long history in this
country. Given the general psychologizing of the whole society, it was
inevitable that mental betterment and mental health safety nets
would eventually take their places aongside their older physica
counterparts. It was inevitable too that mental health professionals
would be produced in great numbers both to implement and to aug-
ment these strides forward toward social betterment.

Add the numbers of the forensic clinicians employed in the
social welfare domains to those aready laboring in the vineyards of
competency and insanity, alongside those experimentalists venturing
into the courtroom on occasion to assst the trier of fact in under-
standing the present state of scientific psychological knowledge about
attention, perception, and memory, and we have a subset of mental
health professionals that itself defines a whole new profession—the
professional forensic clinician.

In an apparent violation of the fundamental law of economics, as
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the supply of mental health providers grew, largely through expanded
licensing of diverse professionals, the demand grew as well. The psy-
choexperts educated their nonpsychological fellows to recognize a
need for psychological expertise where none before had ever existed.
And more and more forensic psychology types were hatched out of
our schools and licensed to meet that demand, and they, in turn, agi-
tated for more of the same.

At the present time, it is not clear where the growth will end.
There is still plenty of room for more well-intentioned legislation
to improve the lot of the ordinary citizen. Perhaps in response to
the high level of domestic violence in this country Congress will
pass aversion of the Child Abuse Prevention and Treatment Act for
women, requiring that all suspected domestic abuse be reported and
evaluated by trained psychological professionals. It is not such a
crazy idea considering the present system of handling cases in
which violent men pose a clear danger to the women in their lives
and, often, the family members of those women.

In arecent casein New York City, an eighteen-year-old woman,
Danielle DiMedici, allegedly was killed by her ex-boyfriend after
numerous well-documented attacks and threats, including a kidnap-
ping. The man allegedly had threatened a dozen family members in
addition toMs. DiMedici. The New Yo% Ti na@s reported:

It wes far from clear whether any amount of officia interven-
tion could have deterred Mr. Parker, a convicted felon and
drug dealer apparently obsessed with Ms. DiMedici, who was
pregnant with his child. Officiasfrom the [Brooklyn] District
Attorney's office said yesterday that Ms. DiMedici and a
dozen family members adso threatened by Mr. Parker would
probably have been moved out of the city by the end of this
week. (Kennedy, New York Times, September 18, 1996)

A dozen people would have been moved out of the city to
accommodate a man threatening to harm them? It is kind of hard to
imagine that the entire family of the President of the United States,
for example, would have been moved out of Washington, D.C.,
because some man threatened them with harm. Perhaps a Family
Abuse Prevention Act for Adultsisoverdue. If one does come to pass,
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it would certainly keep the psychological professionalsfully employed
well into the next century, especially if "psychologica™ abuse were
included in such an act.

SOCIAL LIBERALISM AND WOMEN'S LIBERATION

The American liberal tradition has long held that the individua
without the sheltering arm of the community is afrail creature help-
lessly buffeted by the cruel and capricious winds of fortune. Liberal
thinkers believe that the citizen must be shielded not from the gov-
ernment but by the government, in the same way a benevolent father
shields his child from danger and even risk. From this perspective,
both decision-making power and accountability lie solely in the hands
of the paternal government, since the childlike individual citizen is
incapable of accepting the burden of either.

There are two types of liberals, those who see themselves as
making up the shielding government and those who see themselves as
needing government protection from responsibility for the conduct
of their own lives. Liberals in the first group quite naturally see just
about everybody else as belonging to the second, alarge but neces-
sarily stratified group. One's position in the hierarchy of the needy is
of course determined by the degree of success experienced in life: the
greater the success, the lower the position, on the "to each according
to his needs" principle.

Thus, black Americans and Hispanics rank higher on the needy
scale than do white Americans, while children rank higher than
women, who, naturally, rank higher than men. (There are liberalswho
rank Asian Americansamong the needy, but not many; it istoo hard to
reconcile their evident successwith their numerous disadvantages.)

For decades, liberal thinkers have found alies for their position
among economists and philosophers, but with Brown v. Board of Edu-
cation in 1954 they got something more. They got science. Against all
odds, clinical practitioners convinced much of the legal community
that psychology was a science and that psychology's beliefs could be
accepted and proffered in court as scientific findings.

Thelaw is, of course, a principal tool of social policy implemen-
tation, addressing as it does fundamental issues of type and agency of
injury and degrees of accountability for action. With ethics and eco-
nomics, and now the science of psychology behind them, the liberal
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agenda of partitioning out legal responsibility in accord with the hier-
archy of perceived neediness was greatly advanced.

Traditional Freudian-style clinical psychology, however, would
have been of no use to liberals. With its focus on the healthy develop-
ment of the strong, independent, and principled male, there was no
scientific apologia available in the theory to explain rankings on the
hierarchy of need. It is impossible to imagine Freud arguing before
the Supreme Court in favor of either black plaintiffs or white defen-
dants on the issue of mental health and segregated schools.

No, a mgor change in the whole theory of personality develop-
ment was required before the allegedly "scientific" clinical psychology
would make a useful weapon in the liberals arsenal. Oddly, and some-
what unexpectedly, that major change was a direct result of the infusion
of aspecific brand of feminisminto clinical psychology in the 1970s.

Arrested Feminism

In both law and clinical psychology, the growth of the number of
women in the ranks has been exponential over the last few decadesin
this country. From 1950 to 1967 approximately 3 to 5 percent of law
students were women. In 1980 that number had risen to more than
30 percent. In 1995 it stood at over 50 percent.

For the psychologists the picture is similar. In 1980 about half
the first-year doctoral students were women; by 1990 that number
had risen to two thirds. In programs granting only master's-level
degrees, the figure is 70 percent. For the academic year 1992-93, in
master's programs, over 40 percent of the faculty are female, and in
doctoral programs, it is a little over one third. In 1976, women
received just over 31 percent of al Ph.D.s in clinical psychology. By
1990 they received over 58 percent. (Among academics the picture is
quite the opposite, with males making up 70 percent of today's
departmental faculty and women 30 percent.)

Today, the majority of the 75,000 American clinical psychologists
and 45,000 psychiatristsare women. Most of these people have obtained
their licensesin the last twenty-five years, in the years since the modern
renaissance of the women'sliberation movement. That the vast increase
of the number of women in the mental health profession coincided with
the boom years of the women's liberation movement has had significant
consequencesfor the interface between psychology and the law.
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Consider, for example, how Judith Herman, a Harvard psychia-
trist well known in the fields of incest and recovered memory,
explains the personal and professional history of writing her 1992
book Trauma and Recovary:

This book owesits existence to the women's liberation move-
ment. Its intellectual mainspring is a collective feminist pro-
ject of reinventing the basic concepts of moral development
and abnormal psychology, in both men and women. ... The
day-to-day practice that gave rise to this book began twenty
years ago with the formation of the Women's Mental Health
Collective.. .. The collective is still my intellectual home, a
protected space within which women's ideas can be named
and validated. (p. ix)

The underlying logic of women's liberation went like this: Sex is
political and politics is about power. Power relationships are either
equal or unequal. Power inequity is bad. In our society, men have
more power than women, so all sexual relationships between men and
women are unequal power relationships, with women on the weaker
end. Thisis bad.

The program resting on this platform of reasoning had two basic
stages: First, men and women must recognize the inequities through a
careful processof consciousnessraising, a processtermed "navel gazing'™
by its rude disparagers. Second, men and women must striveto equalize
power —the men through broadening opportunities for women and the
women through ambition, action, education, and hard work.

N o single characterization can possibly do justice to a group so
large and diverse as the tens of thousands of clinicians practicing
today, but let me hazard the generalization that a great many of the
women clinicians, coming of age as they did during the flowering of
women's liberation, are feminists, and so are a not insignificant
number of the men. The feminists among them can be divided into
two radically different groups.

Thefirst group might be called the Fully Developed Feminists,
the women (and simpatico males) who recognized the inequities in
traditional roles and strove for years to equalize the power and the
responsibilities. They studied for years for advanced degrees, |abored



68 WHORES OF THE COURT

to establish professional practices, and today, along with millions of
their "sisters,” struggle to satisfy the competing demands of work,
family, friends, and their own needs.

The second group consists of the Arrested Feminists. These are
the clinicians who wholeheartedly embrace the idea of woman-as-
exploited-and-dependent while utterly rejecting the plan for her lib-
eration and independence. It is not that Arrested Feminist clinicians
have a better plan; it's smply that the need for one escapes them.

Arrested Feministsdon't like or trust men: either they have been
hurt by them, or they believe most women have been hurt by them,
and the excess of pity they fed for female victims of men has been
both blinding and immobilizing. The situation is much like that of
partners in a marriage trapped by the pain of old wounds, unable to
leave the recounting of past grievanceslong enough to see any future
together. Pain, rage, and compassion have led these clinicians to
rewrite the traditional Freudian script of life into the dysfunctional
family model we have today.

The Dysfunctional Family Modéel of Life and Society

In the traditional Freudian formulation of the psychodrama of life,
the father wes properly villainized for scaring the hell out of little
boys, but he got off scot-free when it came to the psyche of little
girls. The Arrested Feminist version features the eclipse of the bad
mother's starring role and the rise of the old villain—the castrating
father —in ahorrifying new form, the Father Rapist.

Over the last dozen years or so, the father as rapist has come to
play the leading role in the psychodramadf life on both the familia and
societa levels, as scripted by modern feminist clinica psychology.

According to modern theory, psychological life beginswith patho-
genic interactions between the Father Rapist and his sexudly —and
otherwise—abused children. In the natural course of development,
these abused children grow up to become Abuse Survivorsand Battered
Women who will be wives to the next generation of Father Rapists.
Mother in this scenario is along-suffering, saintly soul who is helpless
to protect herself, shelter her children, or change her life in any way.
Thus has current clinical theory transformed the roles of husband and
wife and father, mother, and child into a truly hideous domestic scene
held to be ubiquitous, if not universal,in Americatoday.
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Arrested Feminist clinicians and their attorney counterparts
apply this same model of the family to society as a whole, seeing the
physically and mentally disabled as well as the societaly disadvan-
taged as metaphorical abused children of asick society. This point of
view has produced both compensatory legislation and a whole new
genre of criminal defensesin the last decade based on the toxicity of
urban life, television, and racism.

It should be clearly understood that dysfunctional family theory
incorporates the philosophical assumptions of the women's liberation
movement in aform so severely truncated that it amounts to a per-
version of the movement's most fundamental goals. It is tragic that
much of what arouses the ire of the self-styled anti-feminist, and fills
the pages of the media, is this distorted, profoundly nonfeminist, pic-
ture of what women are and what they can be, but soit is.

THE AMERICAN PSYCHOLOGICAL TRADITION

It is very important to the understanding of the success of this dis-
torted view of family and society to realize that the dominant thera-
peutic tradition in American psychology aways has been, basicaly,
navel gazing; it has never been one of urging clients to change direc-
tion, take charge, or effect life change through positive action.

Just as there are two kinds of liberals, those who see themselves
as dispensing help to the needy and those who see themselves as in
need, so too are there two kinds of arrested clinicians: those who see
others rendered powerless by abuse and in need of a sympathetic wit-
ness to their pain, and those who see themselves as victimized and
irrecoverably injured by men or by the white, male-dominated society.

Both do no one any favor by their views. The witness bearers
expend their energy attempting to bind up the psychic wounds of
their clients while absolving them of any responsibility at all for the
conduct of their own lives, while their paralytic fix on abuse and pow-
erlessness guarantees endless wound licking.

Clinicians who see themselves as having been personaly
exploited or abused, raped physically or metaphorically, are in grave
danger of seeing both their clients and society through the prism of
their own terrible experiences. A clinician who sees herself as an adult
abused child is dangerous indeed. If she cannot get past her own
anger, then she cannot move past the stage of focusing on exploita-
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tion, oppression, and powerlessness. She will remain trapped in the
impotent exercise of railing against fate, and she will inevitably trap
her clientsin the same flailing state.

Both types of clinicians, however, do very well financially with
today’s miscegenation between law and psychology —a relationship as
inevitable as the confluence of two rivers running into the same valley.

VENALITY, PERJURY, AND BAMBOOZLING

There are approximately 850,000 lawyersin the United States, with
about 40,000 new ones being hatched out of our law schools each
year. The ratio of lawyersto the general population today is twice its
historica average. Lawyers have to eat. Lawyers have to pay the
mortgage, club dues, and greens fees. Psychologically hyped cases are
a gift from heaven—or from the state and federal legislatures con-
trolled by lawyers.

Psychologists have to eat too. Psychology, like law, has been a
growth industry over the last three decades, with an exponential
increase in numbers of Ph.D.s, and M.D.s in psychiatry, aswell asin
numbers of graduates in socia work and counseling increasing ten-
fold since the mental health initiative launched by the federal govern-
ment under President Kennedy's administration.

With less cynicism, | should note that various legal scholars like
Wallace Loh and Laura Kalman point out the vital importance of the
legal realist movement in this country from the 1920s to the 1960sin
effecting diametrical changes—in a significant number of minds—in
the conceptualization of the interactions between law and politics.
That such changes would create a natural receptivity to the argu-
ments of the socially concerned and proactive psychologists was
inevitable. Legal history is considerably outside the scope of any
expertise | might claim, but the interested reader is referred to the
work by Kalman (1996) in the reference section.

Attorneys and psychologists common interest in forensic psy-
chological issues and assessments has spawned a number of organiza-
tions devoted to the practice and development of the area at the nexus
of law and psychology. The American Psychological Association has a
specia division of its membership open to both psychologists and
lawyers, and both groups of practitioners have swelled the ranks of the
American Psychology-Law Society, active since the mid-1970s.
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In addition, a dozen new professional journals have found their
way into productive print since the early 1980s. We have the Amer-
ican Journal of Forensc Psychology; Law and Human Behavior; Law and
Psychology Review; and the guide for the up-to-date litigator, Advances
in Forendic Psychiatry and Psychology.

Theincrease in the number of books devoted to the topic of law
and psychology published over the last twenty years has been phe-
nomenal, including everything from handbooks for testifying as a
witness to guides for performing evaluations for the courts and per-
spectives on the international scene. The world is growing smaller.
Thereiseven abook on how to sueyour parents if you recover mem-
ories of abuse while they are still alive.

Forensic psychologists and litigators belong to common chat
groups on the World Wide Web, where forensic clinicians advise one
another on techniques and procedures for assessment, report writing,
and testimony, and where attorneys looking for a forensic clinical
specialist in one area or another can advertise for help.

Bold forensic clinicians have their own home pages on the
WWW, listing their areas of expertise, like child custody determina-
tions or psychological distressin employment litigation.

Clinical evaluators, most of whom were trained over the last
twenty-five years in programs steeped in the nouveau dysfunctiona
family model of lifeand society, determine in some 50 percent of juve-
nile cases whether the "youth” can be rehabilitated as a child or is
beyond youthful redemption and must stand trial as an adult. Parental
fitness was evaluated by court-appointed and parent-hired custody
cliniciansin about one quarter of the 125,000 disputed custody cases
last year, with acost in expert withesses approaching $100 million.

In some 2 to 10 percent of those disputed custody cases, an alle-
gation of child abuse was made and the determination of the reality
of that claim dropped into the willing hands of the paid clinician.
Estimating about ten thousand such cases annually, the added
involvement of social workers and child protection workers would
likely triple the usual per case expert psychological witness cost of
$3,000. That means that the child evaluation specialistsin these cases
areraking in an additional $60 million ayear.

Nationally, outside the arena of the divorce court, there were,
in 1992, some 2.7 million reports of some form of child abuse in
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this country, each and every one of which must be evaluated by a
trained professional, usually a team. Even assuming that al the
investigators are state workers with a considerably lower hourly
wage than their counterpartsin standard custody disputes, the time
involved in home visits, interviews, consultations, and report
writing must come to at least twenty hours per child. At avery con-
servative $20 an hour including benefits, that works out to $1.08
billion. And that is aridiculously low figure because it doesn't even
include such little matters as overhead and transport.

Thousands of treatment specialists with expertisein youth reha-
bilitation, alcohol and drug abuse, domestic violence, and even seria
murder and rape also feed out of atrough that never empties as judge
after judge, court after court attempts to solve the intractable problems
of escalating crime and personal irresponsibility. There are at least two
thousand rehabilitation treatment programs for “troubled” youth in
this country, costing over $30,000 per youth, annualy, to treat. With
an average of about one hundred youths per year "treated” in such pro-
grams, that amounts to a staggering cost of some $6 billion. Of course,
it may not seem so staggering if you are on the receiving end of it.
Some two thirds of the costs of these programs are for staff.

In addition, thousands of well-paying job opportunities are cre-
ated for clinical psychologists as reams of new legislation are passed
that is designed to protect the weak, aid the handicapped, and level
the playing field for all. It is estimated that some 500,000 personal
injury, disability, and discrimination claims reached the trial level last
year. With an average of three forensic psychological experts per trial,
at $200 an hour for an average of about five hours each, the cost to
plaintiffs and defendants of expert psychological witnesses in such
trialsis about $15 billion.

Today, self-styled forensic psychological experts testify on almost
every conceivable criminal, judicia, civil, and legidative issue that
touches on human behavior and mental functioning.

According to William Foster in the 1897 Harvard Law Revi ew
Prof.John Odronaux declared in 1874 that:

Thereis a growing tendency to look with distrust upon every
form of skilled testimony. Fatal exhibitions of scientific inac-
curacy and self-contradictioncannot but weaken public confi-
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dence in the vaue of dl such evidence. If Science, for a con-
sideration, can be induced to prove anything which a litigant
needs in order to sustain his side of the issue, then Scienceis
fairly open to the charge of venality and perjury, rendered the
more base by the disguise of natural truth in which she robes
herself. (Foster 1897-1898, p. 170)

It is the psychological community as a whole that has laid itself
"fairly open to the charge of venality and perjury.” The clinical psy-
chologists are responsible because they are indeed rendered, as the
Victorian scholar above remarked, "the more base by the disguise of
natural truth in which" they robe themselves. The experimental psy-
chologists are equally guilty by their sin of silence, by their failure to
strip away from the clinical charlatans and greedy frauds of the field
the trappings to which they truly have no claim.

It is very important in evaluating the basis of clinical psy-
chology's claims to scientific expertise to have a clear understanding
of what actually goes into their education and training. We will look
at that in the next chapter.
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William Miller and Reid Hester . . . summarized all the studiesin
which alcoholics were randomly assigned to inpatient or outpa-
tient treatment. Some of the inpatient programs involved pro-
longed staysin institutions devoted to radical changesin lifestyle,
beliefs, and attitudes. Rut there were no differences in outcomes
between inpatients and outpatients, nor did Miller and Hester
find any relationship between the length of treatment and out-
come. In fact, nothing worked better for acoholics than a min-
imal treatment involving detoxification and one hour of
counseling!

Robyn Dawes, Housed Cards, 1995

WHAT FORENSIC CLINICIANSARE TRUSTED TO DO

OnJduly 19, 1996, David Lynn Cooper, a 33-year-old former
mental patient, was arrested after Wheat Ridge police discov-
ered the nude, mutilated body of his daughter Renee inside
his home.

The 10-year-old girl had been stabbed and sexualy
assaulted.

Last week Cooper was charged with her murder, sexua
assault and abuse of acorpse.
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Cooper had been released from the supervision of the Col-
orado Mental Health Institute at Pueblo just four months ago.

He was ordered to the hospital by aJefferson County dis-
trict judge in 1992 after he was found not guilty by reason of
insanity in a knife attack on his father. While there, Cooper
told therapiststhat his father was dso known asJimmy Hoffa.
Cooper was diagnosed with schizoaffective disorder, court
records show.

A judge released him from state hospital supervision in
March on condition that he continue taking anti-depressant
and anti-psychotic medications and remain an outpatient at
the Jefferson County Center for Mental Health. Heisnow in
jal under a suicide watch. (Cortez, Denver Pod, August 1,
1996)

The people of these psychologized United States, and their
judges and legidators, along with their fellow citizens in states all
across this country, entrust the evaluation, diagnosis, and treatment
of those judged "criminally insane" to psychological professionals
who have bamboozled the justice system into believing that they are
up to the task. Our whole society —with the occasional pocket of sane
disbelief here and there— from the Supreme Court to the legislators,
to judgesand juries, to the public itself, all believe that bona fide psy-
chological experts, credentialed by their training, their degrees, and
their licenses, know better than the lay public how to evaluate com-
petence to stand trial, how to judge intention and motivation in the
commission of crime, how to determine what a rehabilitation pro-
gram should be and who can benefit fromit.

We trust the psychological professional to tell us how the court
system should treat children as victims or witnesses, how to deter-
mine who should rear a child and who is unfit; how to determine if a
child has suffered from abuse that leaves no physica trace; how to
assess when anyone, child or adult, has suffered some psychic injury
or issuffering from mental or emotional distress brought on by phys-
ica injury, discrimination, or harassment; when they have been so
disabled by psychological injuries suffered on or off the job that they
can no longer work and are in need of employer accommodation or
government-provided support.
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COURSES PSYCHOLOGY DOESNOT KNOW HOW

TO TEACH

Police, attorneys, judges, juries, and lawmakers expect psychologists
to tell them if one man will rape again, if another man is a danger to
himself, if a child should be returned to her family, if an individual is
too "crazy" to be held responsible for her actions, whether this
person is lying, whether that one has real memories or false ones,
whether that child was molested and who did it.

How would the psychologists know? There are no courses in
graduate school that answer these questions. Call any graduate school
in the country and it will be happy to send you a course catalog and
you can see for yourself that there are no such offerings. They don't
teach them over in the psychiatry department at the Harvard Medical
School either, not that this lack keeps their resident experts off the
witness stand. Go to the library and see how many books and research
articles you can find for a class on "When Men Should Be Held
Responsible for Murdering Their Wives." You are going to have a
mighty short reading list for that class.

Well now, if important questions about wife murderers— or serial
rapists or truth telling or the rehabilitation of children—are generally
left unanswered in the formal, academic training of future clinicians,
what b the students study? T hey take classesfor two or three years and
write doctoral dissertations, so they must be studying something.

THE BOULDER MODEL OF CLINICAL PSYCHOLOGICAL
EDUCATION
The programsof study vary, of course, from psychiatry to psychology to
socid work, to the different types of counseling, and they vary by type
of school or institute as well, so it is impossible to make a short and
simpledescription that coversdl of them, much as one might argue that
the differencesamong them are trivial. So | will use what is supposed to
be the best —American Psychological Association-approved Ph.D. pro-
gramsin graduate departments of psychology in universities—toillus-
trate what is probably well above averagein the formal training of the
future clinical practitioner.

Many of the most respected graduate programs in clinical psy-
chology follow what is known as the Boulder Model of theclinical psy-
chologist asa" scientist-practitioner.” Thisisespecialy true for schools
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that claim to value the role of science in the education and practice of
clinicians. Theidea is that students will be taught not only to perform
diagnostic assessment on patients and to implement courses of treat-
ment for them but also to regard scientific ressarch as an integrated part
of their professional lives, not just asstudents but in their practice after
graduation. What do studentsin a Boulder model program study?

Diagnostic Courses, or How to Tell What's Wrong

If you can't come up with a diagnosis, you can't send a bill. So it is
obviously important that students be taught how to tell if someone is
suffering from any of the hundreds of disorders cataloged by the
American Psychiatric Association in its bible, the Diagnogtic and Sta-
tistical Manual.

Of course, there is not sufficient time in three short years for
detailed study of al the literature on the existence and treatment of
the myriad of billable disorders and their dozens of symptoms. It
would be impossible. Remember, there are some four hundred prob-
lems and disorders, each with a number of putatively distinguishing
symptoms that can reveal themselvesin tricky disguises. Students just
can't memorize al this material, and in any case, clinicians believe
that it isreally not the sort of material one can learn from a book.

Any number of practitioners will assert that diagnosisis more an
art than a science, and that, as such, it is best learned in the field at a
master's knee. T he success of this approach should be apparent to dl
upon contemplation of the conflicting diagnoses routinely offered by
testifying psychoexperts at any criminal or civil trial involving a dis-
pute over someone's mental state. After al, it is not surprising that
different artists make different forms from the same raw clay. Dif-
ferent masters reveal different truths.

Therapy Cour ses, or How to Fix What'sWrong

In addition to courses on how to diagnose what's wrong with the
patient, clinical graduate students take classes in how to fix these
problems. Depending on the school, students can take various
courses in marital and family therapy, child therapy and practice,
group dynamics and therapy, and women and psychotherapy, and
numerous classes on the developmental, behavioral, cognitive, sys-
temic, and supportive approaches to therapy.
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The variety is astonishing given the general ineffectivenessof al
of them as treatment methods except behaviora therapy, which most
schools don't offer.

Some students— the distinct minority —take the few science-
based classesin psychopharmacol ogyand neuropsychology offered in
clinical curricula, classes designed to teach students how to tell if the
patient needs drugs or is brain-damaged.

It is sad but true that graduate courses in psychopharmacol ogy
and neuropsychology, a well as courses in behaviorism—the most
scientifically grounded of al the offeringsin clinical programs—are
taken by the smallest numbers of future practitioners. Because of this,
it isin the areas of neuropsychology and psychopharmacology that
psychiatrists may have the educational edge over the psychologists
and other non-M.D. mental health practitioners. Psychiatrists are
more likely than psychologists to have received training in the diag-
nosis of known brain disorders and in the efficacy of psychotropic
drugs and to be up-to-date on advances in these fields. It is more
likely, but it is by no means certain. Psychopharmacologyis especialy
problematic because the whole area of treating mental problemswith
drugs changes so drastically from year to year, with new drugs being
developed dl the time and research studies constantly reshaping what
is known about the older ones. Psychiatrists—whatever their initial
training—will be no more informed than psychologists unless they
aso actively keep up in thefield.

The ideal training of scientist-practitioners would require that
students be exposed to dl the varieties of therapy, learn al thereisto
know about their theoretical and research underpinnings, know the
literature on their relative effectiveness, and, consequently, approach
their own clinical practicewith the same critical sense.

But in practicethisisimpossible. No one studiesal the possible
varieties of course offeringsin clinical programs of study. Such a ded-
icated soul would never graduate. Besides, clinical graduate programs
usually have a single philosophy or general approach that shapes the
specific course of study they offer. One program might emphasize the
Freudian approach while another is strongly committed to the sys-
temic or familial approach to therapy. It would require a truly enor-
mous graduate department to offer coursesin all the existing varieties
of therapeutic approaches—they proliferate like rabbits—and a pro-
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found change in attitude to require that students be able to evaluate
the relative effectivenessof al these different varieties. Clinicians do
not approach their own practices in this objective light and they do
not teach therapy this way either.

It is inevitable that the scientist-practitioner model runs into
trouble as soon as we get into teaching therapy. Although an assumed
reliance on science for their expertise is supposed to distinguish clin-
ical practitioners from all the frauds and hacks, astrologers and moti-
vational seminar experts, teacher-practitioners are in the business of
handing on their own approaches to clinical practice, not somebody
esds approach. It doesn't really make much sense to ask someone to
teach a psychotherapeutic approach he or she sees as useless. No one
would do it. It would be like asking for a strictly academic approach
to the teaching of areligion. The objective, scholarly approach is fine
for an intellectual classroom experience—say, for an undergraduate
class in comparative religion—but nobody trains priests that way.
Who would ask aJesuit seminary to train Buddhist monks?

The goa of any graduate program in psychotherapy is to train
students, from the best possible point of view according to the lights of
the faculty, how to diagnose and help fix what's wrong with men, mar-
riages, families, children, groups, and women. In Americathe approach
is frequently some modern derivative of Freudian theory usually
described not as "Freudian” but as “psychodynamic.” Psychodynamic
means "more or less Freudian because we believe in the importance of
early experience and family relations and lots of sexua motives but we
don't really know that much about Freud in ascholarly way."

Lest anyone believe that the Freudians are dying out or waning
in influence, note that in the 1985 National Survey of Psychothera-
pists, 48 percent of psychologists reported that their principal orien-
tation was " psychodynamic.” T he next highest finisher was"eclectic,”
with 25 percent. "Eclectic" means Freudian with a little something
else sprinkled in. For psychiatrists— medical school graduates— the
percentage of Freudians was 54 percent, with "eclectic" a distant
second at 28 percent.

These numbers mean that ailmost three quarters of practicing
psychologists and 82 percent of psychiatrists see themselves as more
or less Freudian, and it is this legacy that they, as teachers and super-
visors, will passon to their students.
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Moreover, given the appalling lack of scientific evidence for the
effectiveness of any of the therapeutic approaches other than
behavior modification, how could therapists be expected to teach
coursesin scientifically validated therapy? There ain't no such animal.

Politically Correct Courses

These days, graduate students aso take courses on political correct-
ness. In many departments, the basic required PC course is titled
something along the lines of "Race, Class, and Gender" or "Psy-
chology of Social Oppression.” In Massachusetts, the latter is a
required course for licensing. For reasons | don't want to explore,
African Americans are usualy the teachersfor this class.

PC courses teach students the politically correct handling of
patients and illnessesfrom minority Americaand from other cultures.
They are also designed to indoctrinate students with the modern ver-
sion of the psychodrama of life that clinicians use to characterize the
relationships between white majority culture and minorities, between
American culture and third-world culture, as well as relationships
between men and women and between parent and child. They al
have heavy political agendas.

Is the clinical position on al these issues only determined by
political bent? Well, yes. It has to be. There is little or no research,
little or no scientifically based knowledge to teach the students in
classes such as these. The only possible content of such classes is
political.

Of course, it may be argued that, to some extent, al professional
education consists of a mix of indoctrination into the profession and
education about its substance, but clinical psychology, lacking as it
does any substantial knowledge base, has no choice but to rely on
political indoctrination to make up the bulk of class material.

That these indoctrination classes are political does not mean
they are uninteresting. I'd like to sit in on a "Women and Psy-
chotherapy" class, for example.

| would like to, but | can't.

T he Secret Stuff of Clinical Courses
Clinica courses on diagnosis and treatment are usualy closed to
anyone but clinical students. The content of the courses the clinical
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students take are closely guarded secrets. They must be. Broad dis-
semination of the material covered in the courses and open admission
for graduate students of all academic stripeswould not only demystify
the clinical courses but would subject them to the same degree of aca-
demic rigor —and respect for the standards of science—as any other
graduate courses. Amalgams of rhetoric and religion, most clinical
courseswould dissipatein the thin air of reason.

What would become of the initiatesif the rites of initiation were
open to the public? A priesthood without mystery is a priesthood
without authority. The authority of psychotherapists is absolutely
essential if they are to maintain the enviable position of power in law,
medicine, and education they occupy today. Who would let persons
with no authority decide that a serial rapist is cured, that a murderer
will kill no more, that a killer was forced into the act by childhood
sexud abuse? What government or insurance company would let per-
sons with no authority bill them for millions of hours of "therapy,"
for billions of dollars of treatment? Surely not my government or
insurance company. If clinical psychology is to maintain the fiction
that it knowswhat it is doing with respect to dl these difficult issues,
amantle of secrecy over the content of their coursesis essential.

Knedlingat the Distant Feet of the Master

Most professors who train clinicians would probably agree—
although not perhaps for the same reasons— that you can't teach the
subject solely in a classroom setting. So, beginning the second year,
much of the future clinician's time is spent actually doing psy-
chotherapy under supervision.

Thisis the guild model of learning. T he student is an apprentice
to the master. Each week the student sees a patient for individual
therapy, or two or three (or nine or ten, depending on the program),
and/or atherapy group, and then meets with the supervisor to discuss
each case. The supervisor gives the apprentice the benefit of his or
her years of experience in practice, helping with interpretation and
making suggestions for therapy.

The guild approach to learning a craft has along and honorable
history. It is too bad that the clinicians claim to have adopted this
method of training isafraud. A true apprentice worksin the master's
shop, observing the master, copying the master, being shown on the
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job how to dovetail the joint or calibrate the instrument. In a psy-
chotherapy apprenticeship there is darn little observation on either
side. Indeed, it is seen as repugnant — perhaps even unethical —to
"force" a client to be observed by the trainee's supervisor while
revealing intimate secrets. Supervising the dovetailing of the joints of
the soul apparently can be done at second hand.

The psychotherapy supervision experience no doubt gives rise
to the extraordinary willingness of therapists to diagnose both people
they have never seen and people they have seen only briefly.

Dr. Richard Restak, a well-known neurologist who has written
eleven books, was quoted in the September 1996 issue of Esquire
magazine as saying that President Bill Clinton displays al the symp-
toms of someone suffering from narcissistic personality disorder. "It's
characterized by the Diagnostic and Statistical Manual of Mental
Disorders as, among other things, a pervasive pattern of grandiosity, a
need for admiration, a belief that he or sheis specia or unique, and a
haughtiness or arrogance,” says Restak. "If this doesn't describe
Clinton, | don't know what does. ... [Narcissistic personality dis-
order] is not something that you're real happy that someone of
Clinton's power has' (Restak 1996, p. 34).

It must be at the feet of the master that clinical apprentices
acquire the clairvoyance that makes the psychoanaysis of unknown
people possible, along with the extraordinary confidence that so often
accompaniesit.

Hoist with Her Own Petard
Recently the Boston Herad reported on a rape trial in which the
defense attorney got the aleged victim to admit that she had been
raped before. Since the clinical psychological community in its present
feminist manifestation insists that sexua abuseis atrauma, that means,
necessarily, that dl abuse victimsare traumatized. Traumatized means
that they are damaged psychologically.In other words, they are nuts.
A psychoexpert at the rape trial then testified that this unfortu-
nate, previously raped woman may well have been experiencing flash-
backs to the first rape during the act of intercourse under dispute in
the present trial. The defendant wasn't really raping her; she just
thought he was because of her flashbacks to an earlier rape. Pretty
clever defense, don't you think?1t worked too.
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The expert did not even examine the woman because his clairvoy-
ance made that unnecessary (Mulvihill, Boston Globe, June 30, 1994).

T he Psychological Autopsy
The outer limits of unsubstantiated omniscience are truly reached,
however, with the psychological autopsy. | mean the psychological
diagnosis of dead people. Freud paved the way by analyzing historical
figures like Leonardo da Vinci, who had no contemporaries alive to
complain about whatever unflattering characterizations Freud may
have reached. But his modern counterparts analyze the recently dead.

Insurance companies frequently write life insurance policiesthat
pay off only if the death is not asuicide, or not asuicide within a cer-
tain number of years, or they pay double benefits if the insured indi-
vidual dies from an accident rather than an illness. Many cases arise
in which the insurance companies dispute the beneficiary's claim that
adeath was not asuicide. To prove that the death of the insured was a
suicide— absent any note— the companies call forensic psychologists
onto the stand to testify that old George was depressed, off his feed,
sleeping poorly, and just in general exhibiting al the characteristics of
your typical suicide.

W ho needs evidence when you've got clairvoyance?

Substantive Content Areas of Psychology

The scientist-practitioner model of the clinician assumes that the
practitioner is firmly grounded in the scientific foundations and cur-
rent findings of modern scientific psychology, but in reality, clinical
graduate students and medical students can go right through school
to their professional degrees without ever encountering, much less
mastering, the meager body of knowledge that makes up the findings
of one hundred years of experimental psychology — the substantive
content of psychology.

Clinicians can and do practice with virtually no education about
normal people's perception, cognition, language, learning, socia
skills, or group behaviors. A psychotherapist specializing in children
can be graduated with amost no knowledge at all of how normal
children perceive the world around them, how normal kids think and
speak, how normal children learn about friendship and how to behave
in school.
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With no grounding in knowledge of normal behavior, would-be
experts on abnormal behavior are turned out and turned loosed on
the world.

INDOCTRINATION AND EDUCATION

How can this be? If the American Psychological Association and
many, many graduate programs are committed to turning out so-
caled scientist-practitioners with a solid, broad knowledge of psy-
chology, what goes wrong?

What goes wrong is exactly what goes wrong in trying to be
objective about approaches to therapy. Therapy cannot be taught asa
science when it is taught by current practitioners to future practi-
tioners, and wannabe healers have little incentive to be interested in
anything other than how to accomplish that goal. You cannot expect
young seminarians who are burning to ease the pain, heal the wound,
lighten the load, and illuminate the way, both for the injured indi-
vidual and the bewildered society, to take a course on the biological
foundations of cognition.

Students with a genuine scientific bent, the ones who really
want to try to understand how the mind works or how the brain
works, or the interaction between brain and behavior, quite often take
such classes. They aso take classeson what we know about the nature
of thought, and computer modeling, and the structure and functions
of language, and the behavior of animals, and many other topics for
which there is both a sound research base and a means of expanding
that base. Yes this aso includes some zippier-sounding areas like the
structure of groups, and the effects of stress on learning, or a neuro-
physiological model of "trauma." Science is not a matter of area; it is
aquestion of attitude, of approach to study.

But, sadly, in psychology as in related fields, there is almost an
upside-down relationship between the size of the research base and
the immediate socia welfare applications of the findings. Psychology
can tell you a great deal about the picture perception of both pigeons
and people, but not much about whether a child should be returned
to his mother; a great deal about how to train arat to walk around its
cage carrying its tail in its mouth, but not much about whether this
woman was actually sexualy abused as a child; a great deal about the
stages of language development in children, but little about how best
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to educate the great numbers of children who are failing in our inner
city schools.

Who can blame future clinicians for avoiding most of the
research-based courses? These classes are incidental to the healing of
most wounds, they are irrelevant to the saving of souls. It is no sur-
prise that psychotherapy practitioners fail to learn the pathetically
limited scientific body of knowledge that makes up the field of con-
temporary research psychology.

Moreover, most of their teacher-practitioners share their view.
This is obvious when you look at the transparently flimsy require-
ments for demonstrating comprehensive knowledge of the field of
psychology. Graduate students quite rightly conclude that the clinical
establishment itself holds cheap such scientific knowledge as psy-
chology does have.

STATISTICS AND RESEARCH COURSES
The same self-defeating, anti-real science message is conveyed to
clinical students in the required courses on statistics and research
design. Clinical students may be required to take these courses, but
for the vast majority of them, these courses simply don't 'take."
Thesituation isvery much like that of teenagers and alcohol. We
adults are quite understandably concerned about the abuse of alcohol
by young people in high school and college. We are worried about
their ability to study, the dangerous situations they get themselves
into, the stupid and quite harmful things they do when drinking. So
what do we do?We tell them not to drink at al. We tell them alcohol
is bad, that it impairs judgment—not to mention motor skills and
memory — that responsible young people do not drink acohol. Then
we go home and have a vodka martini while we put on dinner, drink a
$20 bottle of wine that we buy by the case with the meal, and if the
day has gone well, we reward ourselveswith asmall cognac. We drink
beer at ballgames and knock back champagne at weddings. Apparently,
adults believe that while drinking they are invisible to people under
the age of twenty-one. Or else they believe—and expect young people
to believe—that a magical transformation occurs on the twenty-first
birthday whereby alcohol becomes a good thing—kind of like wine
into water —and a child becomes a responsible adult. No wonder we
have such successwith youth abstinence programs.
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It's the same with clinical research. Telling wannabe clinicians
they are to be scientists, we push them into statistics and research
design classes. At the same time, the "research” material they are
assigned to read in class consists largely of the Miss Marple pseudo-
research of case studies and questionnaires. Students read books and
articles selling them viewpoints and approaches to diagnosis and
treatment that are based on studies so shabbily designed that they
could be used in aresearch class only as examples of what not to do.
It's amazing the students don't go crazy. Itisthe classc"Do as| say,
not as| do." It can't work. Students, like the rest of us, live their lives
in monkey-see, monkey-do mode. They don't pay $15,000 a year to
be taught by schizophrenic role models.

SCIENTIST-PRACTITIONERS
So where does that leave our Boulder Model of the scientist-practi-
tioner? About where you would expect it. Down the tubes of impracti-
cdity. For this approach to work, both the teacher-practitioners
themselves and the students would have to genuinely embrace the
model. Both teachers and students would have to adopt the skeptical
attitude of the scientist, not the believing frame of mind of the priest.
They cannot do that. They see themselves as priests, and what does a
priest want with statistics, research methodology, or cognitive biology?

Certainly there are some teachers and some students— even those
who actively practice psychotherapy —whowhol eheartedly embrace the
role of scientist-researcher-clinician. This is particularly, but not exclu-
svdy, true of those whose interests lie in the more biological branches
of psychology. These clinical psychologistsoften specialize in neuropsy-
chology or psychopharmacology or epidemiology, or even in traditional
behaviorism. As scientists, they know they can be wrong and often are.
They do not share the mind-set of the do-gooder priest healers, nor do
they partake of the willful ignorance so common among psychothera-
pists. The troubleis, we just don't have enough of these people.

In clinical fields, there must be ten priests for every scientist, or
isit one hundred?

THE TRAINED CLINICIAN
Since the knowledge base is completely missing for nearly dl the
decision tasks undertaken by forensic clinicians, it should come as no
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surprise that some 375 separate studies combined in a meta-analysis
show that extensivetraining in psychotherapy, with years of postgrad-
uate education and years of postdoctoral experience, has absolutely
no effect whatsoever on one's effectiveness even as a basic therapist
for garden-variety mental and emotional problems (Smith and Glass
1977, pp. 752-60).

The only transfer of knowledge from master to apprentice that
realistically can take place in the psychotherapy guild is that of belief
structure and attitude about the power of psychotherapy—indoctri-
nation. Budding young therapists must come to believe in their
expanding powers. Why elsewould they stay in the program?

Graduate and professional training programs in clinical psy-
chology fail because the task they have set for themselves is impos-
sible. Besieged by unmeetable demands from legal and institutional
authorities, buffeted by political pressures, handicapped by the
minute size of the actually verifiable body of scientific knowledge in
psychology, and faced with the insurmountable problem of bestowing
on what is fundamentally a religious sect the veneer of a scientific
enterprise, with the best will in the world the programs could not
turn out the kind of product the public demands. It just isn't doable.
Nevertheless, it is undeniable that there are a great many well-
meaning people involved in this hitless enterprise. If it weren't for
the truly dreadful effect their endeavors have had on our legal system
and on society as awhole, it might be possible to feel some sympathy
for them.

Clinicians— M.D. psychiatrists and Ph.D. psychologists espe-
cidly —have assumed a burden of explanation and of healing that is so
far beyond not just their own abilities but the capabilities of human
knowledge today that it is amazing they don't al die from an attack of
hubris. But, asis clear from the ever-growing numbers of cliniciansin
ever-increasing variety, overweening pride isnot fatal.

LICENSING

Starting in the early 1970s the various psychological factions strug-
gled to expand state licensing for mental health providers beyond the
sole reach of medical psychiatrists. Year by year, field by field, the
imprimatur of licensing gradually embraced psychologists, coun-
selors, psychiatric nurses, and then social workers in an ever-broad-
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ening authentication of mental health workers, each certified by his
or her state as an authoritative, bona fide source of mental health
expertise.

The experimental psychologists generally watched this rage to
get licensed —to get legitimized — by the state as a genuine, certified
mental health provider without much interest.

Many of usignored our ambivalence about the implicit claimsto
competence and efficacy involved in governmental prescription and
limitation of psychological licensing and we obtained our own
licenses to practice psychology and to present ourselves to the public
as registered psychologists, counselors, and mental health practi-
tioners. At the time I thought the licensing movement was nothing
but an attempt to restrain trade and increase income for license
holders, but the consequences for society were far broader than that.

Licensing created a group of practitioners, of bona fide experts,
certified by the state as possessed of special knowledge and training,
the fruits of which can legally be made available to the public for a
fee. The state has agreed that we have something of value to sell.
Now, not only the self-interested profession but the government
itself isinvolved in the conspiracy to delude the public.

Of course, no one admits that. In fact, the professional organiza-
tions represent licensing as a measure to protect the vulnerable public,
not to scam them further.

PROTECTING THE PUBLIC THROUGH
CONTINUING EDUCATION
For example, as part of its ongoing, if almost completely ineffectual,
effort to protect the public from the ignorant or out-of-date clinician,
the American Psychological Association requires that every licensed
therapist take twenty-five hours of APA-approved continuing educa-
tion courses every other year.

What kinds of courses might those be?

Breathing Through Your Genitals

Two of my colleagues participated recently in aworkshop on the psy-
chology of sex, designed to keep them up-to-date and in synch with
modern psychotherapeutic trends. The workshop leader wanted the
participants to get in touch with their bodies, to bring al the dif-
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ferent parts and functions of the body closer together. | have no idea
what that means, but students were instructed to "Breathe deeply.
Deeper, deeper. Breathe through your genitals!™ I'm not sure how
well my colleagues mastered this exercise because they both broke
out in giggles at this point in the story, but I'm sure the experience
wasvauable.

Aqua Genesis

Bdow, Steve Moen, the defendant's attorney in a 1993 personal
injury trial in Seattle, is asking Kate Casey, the plaintiff's therapist, to
explain to him, a zhe witnessstand, the meanings of various extracur-
ricular "trainings" listed on her résumé.

Attorney: In addition to your background in substanceabuse, Ms.
Casey, you've had some additional trainings. I'd likeyou to
explain some of these typesof mental health trainingsthat are
mentioned on your vitae and in your testimony also. What is
Aqua Genesis?

Therapist: Agqua Genesisisatechnique usingwater asthe contextin
a hot tub to help people to, uh, recall prenatal and preverbal
experiences. (Mateu v. Hagen, 1993)

Here the judge, Dale Ramerman, asked Ms. Casey, "One was
prenatal and what was the other"? She replied, "Preverbal experi-
ences." Either not hearing or not understanding, he said, "Pre-
verbal?* She explained kindly, "Preverbal. Before the age of nine
months."

The attorney then picked up the questioning again and asked
the clinician, "Is it your understanding that in the process of Aqua
Genesis memories can be recovered from both the prenatal and the
preverbal periodsof ones life?' Shereplied, "Yes"

Shesaid,"Yes" And we have proof that sheis right.

The dialogue below is actua testimony from this same civil
injury trial in which the plaintiff is explaining to the defense attorney
how this therapist took her back in time so that she remembered
what it was like to be in the womb.

The attorney asked her, "What can you tell me about prenatal
work?" The patient/plaintiff told him, "My understanding of that is
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they have you reenact some events. So prenatal would be maybe some
experiences you had prenatally that were very difficult.” T he attorney
said very politely, "Can you give me some specifics as to what your
experience was in that?"' The plaintiff replied, "l remember —the
specific piece that | remember doing was remembering having a very
tough time breathing. Feeling really suffocated, redly tight.” In an
attempt at clarification, the attorney asked, "What did that have to do
with the prenatal state?" She said, "That's what | experienced in the
womb prenatally.” Still pushing for clarification, the attorney asked
gently, "Can you describe for me specifically, though, in the therapy
context, the connection with your prenatal state and what you were
doing in therapy? Can you just give us kind of a view of how that
therapy worked? I'm asking you to describe what happened.” The
patient/plaintiff replied, "You reenact being in the womb. And | said |
remember feeling | had a hard time breathing and a suffocating
feeling.”

The judge said then, "Let's take a five minute break or so"
(Mateu v. Hagen, 1993).

In the course of her "therapy,” this patient, who became a plain-
tiff in a recovered memory suit, came to believe such foolishness
because of her trust in the training and knowledge and authority of
her therapists. That is unforgivable.

BIRTH TRAUMA AND BODY MEMORY

Attorney: You have some training with Dr. Emerson, William
Emerson, on treating pre- and perinatal trauma. Can you
describe that a bit?

Therapist: Hm-hmm. This particular work focuseson Birth Trauma
and helping children, in particular, in this training to release
some of that trauma that isstored in the Body Memory.

Attorney: What do you mean by Body Memory?

Therapist: | mean that anything that happens to us, particularly of a
traumatic experience, becomes stored in the body. It's done
through activating the adrenal glands. It's done through a partic-
ular tensing. It's done through the release of adrenal, so that our
body, in essence, has ashock, has areaction to the traumatic
experience that becomes|ocked in our bodiesin certain ways.
(Mateu v. Hagen, 1993)
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Although on a first hearing this has a decidedly goofy sound, it
can be proven to be true in a matter of moments. Like so. Yau can't
consciously remember learning to wak or to talk, can you? No, of
course not. But you can walk and talk, can't you? What about riding a
bike?Isn't it true that you dways remember how to ride a bike even if
it's been years since you tried? How can that be? Simple. You have
stored the learning in your Body Memory. QED. It is stored in the
permanent part of your body, of course, not in the renewable parts like
your skin or your hair. Or your muscles, or tissues, or cellsor ... What
did she say?"It's done through the release of adrenal.” Well, no doubt.

Attorney: Now, obvioudy, in the prenatal state the human being has
no vocabulary or speech, right?

Therapist: I1t'smy belief that they don't. [Cautiouslittle doggy, isn't she?|

Attorney: And so if a prenatal memory isrecovered, how isit
expressed?

Therapist: It's usualy expressed through the body, through a body
position. If oneisan adult or a baby it may be expressed through
crying. (Mateu v. Hagen, 1993)

It might seem that prenatal memories have a rather restricted
range for their expression but perhaps subtlety of interpretation is
required. T hereality of such memoriesis undeniable, right? After all,
it isfrequently reported that victims of violence curl up into the fetal
position. Well, what else could that possibly mean? One rather
intriguing question does arise. What, exactly, does a fetus have to be
upset about? It's cold?It's hungry? Bored? What kind of traumas are
encountered in the daily life of the fetus, anyway?

Both therapists and patients who become involved in these folie
a deux techniques believe absolutely in whatever trendily plausible
story is sold along with them. It never seems to occur to them that
there are countless other possible explanations.

Transactional Analysis

The crucial importance of prebirth experiences is taken as an article
of faith by many modern therapists, asis the vital role played in adult
life by the inner child, the progeny of Eric Berne, the founder and
promulgator of transactional analysis.
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Heexplainsit so:

Each individual seems to have available a limited repertoire of
... €go states, which are not roles but psychological redities.
This repertoire can be sorted into the following categories: (1)
ego states which resemble those of parental figures (2) ego
states which are autonomously directed toward objective
appraisa of reality and (3) those which represent archaic relics,
still-active ego states which were fixated in early childhood.
Technically these are called, respectively, exteropsychic, neopsy-
chic, and archaeopsychic ego states. Colloquially their exhibi-
tionsare called Parent, Adult and Child. (Berne 1964, p. 23)

Technically, thisis caled psychobalderdash, but it is entertaining,
and Berne’s books are rather fun pop psychology tracts, especially the
one entitled Games People Play. Bewildering and alarming is that
transactional analysis, which has nothing but a rhetorical redlity, is
among the more substantial of the continuing education offerings in
modern American psychology.

M ore bewildering, and certainly more amusing, isthefact that:

Borrowing from pop-psychology classics of the 1960’s and
70’ like Games People Play and I'm OK-Youre OK, the official
[Texas] state gun-class curriculum requires that applicants for
a gun permit know about the three "ego-states” said to exist
within everyone: the parent, the child, and the adult. To mini-
mize the risk of gunfire in any dispute ... move the verbal
encounter toward resolution incorporating as much win-win
strategy as possible. ... "'Adult to adult' is very de-esca-
lating." (Verhovek, New York Times November 8, 1995)

Ah, well, however touchingly simplistic the psychoexperts
injunction to act like an adult when you have a gun in your hand, itis
rocket science compared to age regression.

Age Regression
AsMs. Casey explained in her testimony to Mr. Moen: "My belief is
that within us we dl carry different ages that we've been in the past.
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And s0 in an age regression . . . they get in touch with that part of
them that recalls being [a prior age]” (Mateu v. Hagen, 1993).

Get in touch with your sdif at prior ages? What a great idea.
Tak about the inner child! If Ms. Therapist is right, you've got a
whole one-room schoolhouse in therel We might think of this—
technically —as the Onion Theory of Development. Think of your-
self, | mean yourselves, as formjng in sequencelike the rings of atree
or the layers of an onion. When you want to be three yearsold again,
you can, with the help of a trained therapist, just peel off the newer
layers and pop out that rosy-cheeked three-year-old. Or you can
work on uncovering the fresh-faced twenty-year-old who lurks within
your many-layered orb.

Do you only carry one inner child per year? Or one every Sx
months, or what? It would be helpful if these psychological theoreti-
cians would spell out the details of their theories alittle more clearly
for the rest of us.

Dr. Margaret Bean-Bayog, the Harvard psychiatrist whose med-
ica student patient killed himself after what was later seen as a scan-
dalous course of treatment, was accused of using age regression to
turn her patient into a child again and to make him believe that she
was his mother. It is interesting that she pointed out in disgust that
the field of psychology was entirely incapable of successfully
employing the techniques that she had putatively used to destroy her
patient's mental health. Whatever other mistakes she may have made,
she was certainly right about that.

Despite the absence of any substantial, scientific content in
these so-called continuing education courses, the number of such
offerings available—certified by the American Psychological Associa-
tion as appropriate for mental health practitioners—is huge and
growing. It isalucrative business.

Ericksonian hypnosis? Well, at the Massachusetts School o
Professional Psychology, for $895 you can learn Ericksonian hypnosis
in four weekends plus three supervisionsessions. And you get seventy
continuing education credits! That will keep you up-to-date for three
or four years.

Not interested in hypnosis? Well, how do you fed about the
"Psychology of Investing,” aso offered at the Massachusetts School ?
For $369 you can "explore the psychological meaning of investingin
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our culture. Using Kohut’s concept of selfobjects and Winnicott's
ideas about potential space, we will understand investing as one cul-
tural activity that occupies the potential space between individual and
society.” Yes indeed. | wonder if my stockbroker knowsthat his jobis
filling the potential space between individual and society? I'm aways
telling him that his job isto make merich.

Perhaps you are interested in " Trauma and the Rorschach.” No?
How about "Men and Traumatic Life Experience: The Impact of
Gender |dentity and Socialization on How Males Cope with Psycho-
logical Trauma'?1 like that one. Guys have been getting kind of left
out with the current spate of female victims. It's been a long time
since the Vietnam War. (These courses are taught by faculty at the
Boston-area Trauma Clinic.)

"Working Women Unhappy About Working"? "Mothers and
Adult Daughters Hurting"? "Psychodynamic Psychotherapy with
Gay Men and Lesbians'? The list goes on and on and on and on.
(Why do these titles sound like shows on Geraldo?) 1t isan enormous
business, all done in the name of protecting you, the public, from the
dangers of rampant ignorance on the part of your psychotherapist.
(Well, there may be some profit motive in al of these offerings, but
surely money is not the primary goal.)

Learn While You Sleep

Now, the busy psychotherapist may not have time to go to these long
workshops and weekends because of a very active caseload, so how
can the continuing education requirement for the license be met?
That is easy.

"The Institute for the Study of Human Knowledge [as opposed
to Alien Knowledge?] has selected books and tapes on Cognitive
Therapy, Building Pleasure into Daily Life, Practical Uses of Social
Psychology, The Healing Effect of Confiding in Others, Trust and
Optimism, Positive Illusions, The Cultural Differences Between Men
and Women, The Evolution of Consciousness, Stress Management,
and Women’s Health." For as little as $8.50 a credit, the overworked
psychotherapist can learn all he or she needs to know to keep an up-
to-date license just by reading the book, listening to the tape, and
sending in atest.
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Entrepreneurial Psychother apy

Many such course tapes are available for laypersons (or is that future
patients?) aswell asfor practitioners. This happy circumstance can be
thought of as a mental health community outreach program, | guess.

For example, Dr. Brian Ford of Bellevue, Washington, offers two
series of what he cdls trance-induction tapes, " Dealing with Life" and
"Happy Childhood.” As part of histrial testimony in the civil injury case
above, he explained the"Happy Childhood" seriesso: "For instance, if |
were to take you through a guided visudization and you were to
imagine a scene, a positive scene, say with a parent, and you were to do
that in arelaxed, even ahypnotic state, then after you went through that
visualization, you would remember it.. .. So, in short you'd remember
having had the experience on tape" (Mateu v. Hagen, 1993).

Dr. Ford explained this process during his testimony in a recov-
ered memory civil trial, and followed up by saying that if people can
be brought to relax and imagine a fantasized past, then they will come
to remember that past as part of their own childhood, their "happy
childhood.”

This trance tape entrepreneur was until October 1996 a licensed
psychologist in the state of Washington. That month he lost hislicense
for twenty years for having an affair with a patient. He did not lose it
for messing with people's memories with his "Happy Childhood"
trance tapes. And why should he have? He is but one of many thou-
sands of such entrepreneurs al over the country peddling their non-
sense both inside our courtrooms and out.

Access Your Angel

The trainings and topics, the therapists and techniques covered in
this chapter do not represent only the fringe of the mental health
profession, or only the most exotic and irresponsible of clinical prac-
titioners. Would that it were so, but it is not. Consider this workshop
on "Spirituality, Creativity, and Healing,” offered by the Boston
Center for Adult Education:

This workshop will explore the vita link between spirituality
and creativity in the healing relationship from an achemical
[seeing illness and wellness as a process of transformation)
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perspective. Through a demonstration of a meditation-based
video technique developed by [the teacher], participants will
experience the central role that transpersona vision has in
accessing and empowering the client's inner healer. (Catalog,
BCAE, 1995)

This workshop is taught by a Ph.D. psychotherapist who
teaches in the graduate program in counseling psychology at Leslie
Collegein Cambridge.

Or how about " Grof Holotropic Breathwork," taught by acerti-
fied master's degree psychotherapist in Massachusetts?

"Holotropic Breathwork” is a powerful method of cooperating
with the healer that exists within each of us. "Holotropic” is a
word derived from Greek and means "moving forward toward
wholeness." Using the breath and evocative music, this process
alows unproductive patterns and emotions, frozen with past
traumatic events, to surface. Focused bodywork may be used as
an adjunct to help free the energy. Mandala drawing and group
sharing complete the process. ($175.00). (Workshop and
Course Catalog, Interface, 1995)

What about "Inner Bonding Therapy" or "Healing Y our Alone-
ness: Finding Love and Wholesomeness Through Your Inner Child,"”
each of which is taught by Los Angeles-based therapists? “Neu-
roLinguistic Programming,” taught by a Cambridge, Massachusetts,
Ph.D. who will also teach you Ericksonian hypnosis? " The Inner
Child Workshop," taught by a Newton, Massachusetts, licensed
social worker?No?

Well, then, here is one you can't resist, given how hot and
timely the topic: "Past Life Regression Therapy," taught by an R.N.,
M.Ph. The catalog reads:

Regression therapy has been increasingly accepted as an
approach to helping people break through blocks which have
not responded to more conventional therapies. Whether past
livesare"redl" or not, thereis now abody of therapeutic experi-
ence which tells us that these regressionsare useful for clearing
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out the debrisaof the past. . . . There will be one induction exer-
cise using the rattle and drum, followed by a guided visudiza-
tion into metaphysical time. Pleae bring a pillow and blanket and
wear comfortableclothing. ($75.00). (Interface;italics added)

Did | have to shop around all over the country to find these far-
out examples just to scare you? No. This last little batch of offerings
is dl from one source, an outfit in Cambridge, Massachusetts, called
Interface, and theillustrations | have chosen are realy quite conserv-
ative. | didn't put in the one taught by the lady who has a private
practice in animal telepathy, and, believe me, there are a great many
such offerings at Interface. But not to worry. Their course catalog is
filled with M.D.s. Ph.D.s, M.A.s, R N.s, Ed.D.s, M.Ed.s, M.S.W.s,
and so many other strings of initials that only atruly paranoid student
could feel anything but the greatest trust in the competence and
authority of the teachers and the worth of the offerings.

You can access your angel through guided visuaization and
meditation or you can access the intrauterine you. You can relive the
suffocation of the womb or fly back into the freedom of aformer life.
Yau can float back to age two in the hot tub or float a margin loan
into potential investment space. You can create a happy childhood for
yourself or for your "significant other." You can learn hypnosis—
Ericksonian or otherwise— and never go on adiet again! You can do
al these things and more with the help of mass distribution psy-
chotherapy tools. Fortunate you!

People believe this stuff. Life is hard and unfair and frightening.
People want to believe, they need to believe, in magic and in the pos-
sibility of effortless control over their lives and their miserable fates.
Thissort of nonsense, taught by lecturers with their perfectly correct
but wildly misleading titles of "counselor,” "' psychologist,” "' psychia-
trist," and "social worker," is not harmless. It is the inevitable, logical,
and pernicious extension of clinical psychologists continuing to grasp
thefig leaf of sciencewhile engagingin an increasingly blatant appeal
to humanlund's most primitive and desperate needs.

SO WHY NOT BREATHE THROUGH YOUR GENITALS?
Where's the harm? What's wrong with listening to inspirational lec-
tures and tapes, and reading provocative books, and participating in
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life-enhancing seminars and workshops?We need al the help we can
get to manage our family lives and work lives and personal problems
better.

What iswrong is that the psychologica industry takes advantage
of the public's desperate need for answers to impossible psychological
guestionsand clams to be able to satisfy that need. ltisalie.

These snake oil salesmen pretend to a gullible public and to our
courts to know things—to have been trained in things—they cannot
possibly know anything about, and pretend to be able to provide help
they cannot possibly provide. Worse, professional organizations stand
behind these claims of psychological expertise, not only by permitting
advertising but by providing continuing education credit for what is
nothing more than complete nonsense. Worse, our state governments
license practitioners to make claims of expertise based on this same
nonsense.

It is crucial that we determine whether someone will kill again
or if achild will be harmed in a particular setting, whether someone
is guilty of a particular action, when someone is lying. Because these
matters are so vital, our courts are desperate for certainty and they
search for this certainty beyond their own limitations.

In the current system of American jurisprudence, psychologists
are asked to make these decisions under the assumption that they—
unlike their poor, benighted, nonpsychological brethren— are spe-
cidly trained and skilled at making these decisions. They are not.
They cannot be.

Claims about psychological expertise are being made on and off
the witness stand, and psychological "services are being offered to
the public by entrepreneurswho represent themselvesas certified and
licensed and expertly knowledgeable in matters about which they
cannot possibly qualify as true experts because no one on earth could.

Let us be very clear about the true state of the psychologist's art.
Psychologists do not know any more about behavior than the average
man or woman in the jury box or the judges robes. Psychologists do
not know what causes behavior and they are entirely incapable of pin-
pointing some hypothetical event in the past that has led to the pre-
sent state of an individual. They do not know what got done, how it
got done, or whodunit. And not only are they unable to predict
future behavior any better than the man or woman on the street, they
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are actually worse at it, blinded as they are by the illusion of their
own expertise. Diagnostic categories are not validly established and
diagnoses cannot be rendered reliably. Neither can therapy be reli-
ably used to change the behavior of our citizens, juvenile or adult,
violent or simply wayward.

Psychologists have no specia ability to read into the soul —or
mind or psyche—of another human with any more accuracy than the
rest of us. Upon finishing graduate or medical school they are not
given specia soulographs or psychometers that let them plumb the
depths of anyone's psychological being. There simply is no mental
stethoscope, no matter how much our justice system wishes there
were.

Clinicians are not trained to perform the myriad tasks the legal
system asks them to perform because no body of knowledge exists to
support such training. It is a sorry state of affairs, but it is the only
state we've got.



5
Getting Away with Murder

Criminal Diagnogtics

Criminal defendants increasingly clam that their crimina
behavior was caused by socid toxinsthat excuse or mitigatetheir
guilt. . .. These clams are not aberrational doctrinal proposals,
but rather are sophisticated extensions of existing crimina doc-
trine commensurate with scientific advancements.

Patricia Falk, "Nove Theoriesof Criminal Defense Based upon
the Toxicity of the Socid Environment,” 1996

BATTERED WOMAN SYNDROME DEFENSE

In 1978, a sophisticated insanity defense was used successfully
to win the acquittal of aMichigan housewife, Francine Hughes,
in the so-called "burning bed" case. The technical rationale for
pleading temporary insanity was to make evidence of long-
standing abuse admissiblein court. T he defense attorney, Ayron
Greydanus, argued that the battering itsdlf caused Hughes'
insanity, not any frailty inherited with gender. (Stark 1995)

T he battered woman syndrome defense is invoked increasingly
these days in a number of trials for murder across the country in
which a woman is charged with killing her man, or ex-man, under
conditions that are less than a fair fight. She sets fire to his bed as
he lies passed out, or shoots him as he sleeps, and she is charged
with murder. In the past, the women in such cases were routinely
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tried, convicted, and sent off to the slammer, juries being notori-
ously unsympathetic to the crime of burning people aive as they
sleep.

Drawing on fashionable dysfunctional family theory and tradi-
tional lega theories of diminished culpability, Arrested Feminist cli-
nicians, along with their attorney cohorts, crafted a novel defense for
the women in these cases. According to their reasoning, these bat-
tered women had been so abused by their men that they had lost the
ability to act rationaly, lost the ability to premeditate their actions,
lost the ability to foresee the consequences, and lost the ability to
control their behavior. T he abuse they received at the hands of their
men had rendered them utterly impotent, utterly without responsi-
bility for anything they might do, and utterly without responsibility
for the killing of their batterers.

Lenore Walker, who amost graced our television sets as a
defense witness in O. J. Simpson's criminal murder trial, clams to
have successfully employed the BWS defense in over 150 murder
trials, though forensic psychologist Charles Patrick Ewing and others
have questioned the basisfor these clams. Reviewing twenty-six cases
in which expert testimony on BWS was admitted, Ewing reports that
in seventeen, roughly two out of three, the battered woman defen-
dant was convicted of murder, manslaughter, or reckless homicide
(Stark 1995).

In one third of the casesin which the BWS defense was allowed
to be presented, the woman was acquitted. The same study found
that in 100 percent of the cases in which the evidence was excluded,
the women were convicted.

The women mounting a battered woman syndrome defense for
their crimes claimed that they had been driven mad as a consequence
of longtime abuse at the hands of their men.

Yes mad. The most poisonous, dangerous— deranged! —element
of the battered woman syndrome defense is not the recognition that
the ordinary rules of self-defense do not apply well to situations in
which the two participants are of greatly differing physica stature.
That would almost make some sense. We do, after al, have a number
of laws that seem to rest on the assumption that if two 170-pound men
are having adispute wherein, for example, one fellow says to the other,
"I'm going to kill you, you son of abitch," and lungesforward, and the
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second guy whams his fist into the first's esophagus and crushes his
windpipe, killinghim, then it is not murder but self-defense.

Now, for a number of reasons like size and acculturation, this
scenario runs into difficulties when we try to apply it to aman and a
woman in a dispute. Women's advocates might well have made the
claim that the customary male response to repeated insults and threats
is unavailable to most women since the probable outcome of
attempting to punch athreatening, insulting male is avicious beating
or even death at the hands of the male. Since escape from the home
into another life of economic strength and safety is generally an alter-
native that exiss only in the minds of prosecutors, the battered
woman in such a situation might well feel that knocking her assailant
off as he deeps or is passed out drunk is her only readlistic way out of
the situation. Given the number of women who try so hard to escape
these men through the legitimate means of separation and restraining
orders and who in the end are killed by them, she may well be right.

Isthisinequality of strength and combat skill the basis of the bat-
tered woman syndrome defense? Of course not. We're dealing with a
mental illnesssndrome here. That a battered woman kills her man as he
deegpsis not the sensible act of a person trapped in an impossible situa-
tion from which society will not rescue her, Oh, no. It is the crazy act
of a mentally disordered woman driven mad by the conduct of her
man. Arrested Feminist attorneysand the feminized psychology estab-
lishment have to see it that way. To see it as an act of power, of taking
control, of actively, willfully killing the enemy, is completely out of
keeping with seeing dl women as the helplessvictims of men. They'd
rather see them as crazy than as taking charge as well as they can given
realistic constraints. That is nuts.

Let's get the syndrome out of this defense and name it for what
itis women taking the law into their own hands when the law refuses
to protect them from their men. Whatever juries might make of that,
at least they won't be blinded by the dust of a pseudo-syndrome.

The Societal Family

The modern view that today's dysfunctiona family is a microcosm of
modern society a awhole is more than a metaphor for today's clini-
cians, it is afundamental truth about the roles people play in life and
the reasons they play them.
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Under this view, the white males who constitute the establish-
ment power structure in the country today are seen as the only mem-
bers of society who have sufficient power to assume the genera
burden of accountability. Thus, white men as a group are responsible
for the pain felt not only by women and children but by the disadvan-
taged aswell.

Minorities outside the white power structure— principally blacks
and Hispanics but also gay people, immigrants, drunks and druggies,
the disabled, and ... well, everyone who somehow qualifies as a
member of the great disadvantaged class—are seen as morally equiva-
lent to adult abused children. As such, they are not, cannot, and should
not be held responsiblefor the shape of their lives or for changing that
shape by taking any action. Broken in childhood and manipulated by
outside forces they cannot resist, they cannot be held accountable for
their behavior no matter how heinous the crime or how innocent their
victims. This makes it impossible to conceptualize members of the
"disadvantaged” as the masters of their own fates, as the captains of
their own souls. As adult abused children, they could not be.

This grotesque characterization of the societal family, like the
equally grotesque characterization of the nuclear family on which it is
based, throws the weight of scientific psychological authority behind
traditional libera characterizations of society's problems and greatly
strengthensliberal clout, especialyin the legal system.

The characterization of disadvantaged and minority groups as
infantilized victims of powerful white males automatically generates a
million excuses for every possible minority failure or crime. This
instantaneous dispensation from any responsibility for any wrongful
act at all extends itself in a drowning wave of compassion even over
the faces of the cruelest and most callous of murderers, including, for
example, the youths who viciously beat and raped and murdered
Kimberley Rae Harbour in Boston, and their New Y ork counterparts
who beat and raped and attempted to kill the jogger in Central Park
several years ago.

Toxic Shock Syndromes

Felicia Morgan, a Milwaukee teenager, ... shot and lulled
another teenager when the latter refused to surrender posses-
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sion of aleather coat. Morgan used urban psychods to support
an insanity defense. Robin Shellow, Morgan's attorney, argued
that her client's "traumatic childhood in a violent inner-city
home and neighborhood created in her the urban counterpart
of the post-traumatic stress disorders that affected some
Vietnam veterans.

[Dr.] Charles Ewing asserted that Morgan's condition was
brought about by severe physica and mental abuse from her
mother. [Dr.] James Garbarino testified about the deleterious
effects of being the victim of and/or witness to violence on a
daily basis.

Morgan was convicted and sentenced to life in prison for
armed homicide, armed robbery, and other charges. [But]
the judge ruled that Morgan would be €eligible for parole in
the minimum time— thirteen years and four months, rather
than the sixty years requested by the prosecution. (Falk 1996,
p. 738)

[Tlhirty-year-old Turhan Taylor ... grew up in a violent
family in a tough neighborhood in Milwaukee. He had been
abused as a child, sexually assaulted as a youth, and gang-
raped in prison. During a flashback to the gang-rape, Taylor
stabbed a sexua partner to death. In addition to urban
psychoss Taylor aso claimed that he had rape-trauma syn-
drome. After the judge ruled that evidence of Taylor's PTSD
was admissible at the guilt phase of the trial, the prosecutor
reduced the charge and Taylor pleaded guilty to reckless
homicide. (Falk 1996, p. 739-40)

Urban psychosis? What is that? Like battered woman syn-
drome, it is simply a natural extension of our old friend, post trau-
matic stress disorder. Just as we have women being driven mad by the
traumas of rape and battering, so too are inner-city residents driven
mad by "urban psychosis’—"the daily reality of violence in our
nation's home, neighborhoods, and communities."

Dr. Patricia Falk, an assistant professor of law at Cleveland-
Marshall College of Law, aso claims that people can be driven nuts
by having their minds "poisoned" by "television intoxication”— "the
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incessant barrage of graphic depictions of violence presented in the
media," and by "black rage’—[due to] the persistence, if not resur-
gence, of racism despite the guarantee of legal equality.”

I, for one, was happy to discover in the course of reading Pro-
fessor Falk’s review of cases that judges, juries, and courts at every
level have been quite unresponsive to the argument that violent per-
petrators are not responsible for their acts because they watched vio-
lent television, violent movies, or violent pornography.

The defenses of urban psychosis and black rage, however, have
fared alittle better in the courts, at least in terms of providing evidence
of mitigating circumstancesleading to alesser charge or a reduced sen-
tence. There is even a variation of urban psychoss available called
urban surviva syndrome, in which defendants claim that living in avio-
lent, urban environment inducesin them amind-set of heightened fear
and danger that in turn causesthem to be violent.

Prosecutors plan to retry a teen-ager whose lawyers won a
mistrial yesterday after arguing that “urban survival syn-
drome" had forced him to gun down two other teen-agers
with whom he had been feuding. ... [Daimion] Osby’s
lawyers acknowledged that he had killed the men but said the
two had threatened him with a shotgun the week before. The
defense strategy centered on the claim that because Osby was
rased in a poor, violent neighborhood, he suffered from
"urban survival syndrome™ and believed he had no aternative
but to kill the men. (Compiled from dispatches, Newsday,
April 21, 1994)

In hissecond trial, Osby was found guilty of two counts of capital
murder on November 10, 1994 (AP, New York Ti n@s, November 13,
1994).

Perhaps the best known of the cases in which some version of
the black rage defense has been invoked is that of Colin Ferguson,
the 1994 mass murderer on the Long Island Rail Road who chose
exclusively white, Asian, or "Uncle Tom™ black victims (defined by
Mr. Ferguson). He killed six and wounded nineteen passengers on the
commuter train. He was convicted and sentenced to more than two
hundred yearsin prison.
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His defense attorney, William Kunstler, the noted liberal-
radical lawyer, said:

Ferguson’s rage was a catalyst for violence resulting from a
preexisting mental illness, most likely schizophrenia. It was a
mental condition no different from the battered-wife syn-
drome, post-traumatic stress disorder; or the child-abuse-accom-
modation syndrome in that, in conjunction with mental
illness, it gave rise to terrible acts of violence. Ferguson, from
a wealthy Jamaican family, had attended private school,
enjoyed many luxuries, and was never able to adjust to the
white racism that he found when he came to this country. He
never developed the defense mechanism that American-born
blacks are forced to learn. (Falk 1996, p. 752)

Thisisnot science. Thisis racism. The demand for accountability
isnot racism; the lack of such ademand for blackscertainly is.

Still, one cannot help but applaud the creative equal opportunity
extension of PTSD to these uniquely minority exculpatory com-
plaints.

As Patricia Falk above explains, it was the American Psychiatric
Association that gave us, about fifteen years ago, what is today's most
flexible and generally applicable mitigating defense, post traumatic
stress syndrome.

POSTAL WORKER PTSD MURDER DEFENSE

| saw flashes, flashes like incoming round hits, like fire
crackers, hearing machineguns, | heard machineguns, | heard
rifle fire, | heard more explosionsand | couldn't move. | was
happy because | knew | was going to die. (Statev. Felde, 1982)

Thisis testimony from Wayne Felde, a Vietnam veteran accused
of killing a police officer in Louisiana in 1982. It is a perfect example
of what has become the classic PTSD-made-me-do-it defense—in all
of its modern guises— against criminal charges.

Louisiana's first crimina defense based on PTSD, Mr. Felde's
defense did not prevail. The jury found him guilty of first-degree
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murder and he was executed seven years later, in 1989, by the state of
Louisiana.

But as Michael Davidson, in a 1988 William and Mary Law
Review article on the history of PTSD, wrote, "Vietnam veterans have
used PTSD successfully as an insanity defense against charges of
murder, attempted murder, kidnapping, and drug smuggling. PT SD
has aso been used to mitigate sentences in convictions for crimes
such as drug dealing, manslaughter, assault with intent to commit
murder, and even tax fraud" (p. 423).

PTSD provides a compelling defense for both the public and
the media because it has such a straightforward appeal to psychocul-
tural mythology disguised as common sense. PTSD became popul ar
during the minor epidemic of postal workers coming to work berserk,
toting submachine guns they used to mow down their fellow workers.
Because the Postal Service has an affirmative action program for vet-
erans, most of these fellows were Vietnam-era vets. (Not al of them
had been to Vietnam, but that's getting picky.)

Now, amost al of us can sympathize with the urge to blow at
least some of our fellow workers to lungdom come, but we don't do
it. It is not normal to blast away at people no matter how angry you
are about the other fellow's promotion. So when someone comes to
work spraying a submachine gun al over, we conclude that he is sick
indeed.

How might aVietnam-era vet have gotten sick? Well, from that
sick war. For some people, the Vietnam war was sick because so many
people did not support the actions of our government or of the men
who were sent there to fight and to die. For others, the war was sick
because of the apparent absence of clear-cut issues of good and evil.

It is not hard to accept that living through such a hell could
poison the mind. Itis not hard to believe that the terrible experiences
of that war could so sear the mind that the soldier never wholly
returns home, and although he may seem to function well, heis never
truly okay. Along comes the straw that breaks the came's back, and
he snaps. He feels he is in hell again and he responds as he was
trained to respond to hell. H e blows enemies awvay with a gun.

That makes a great deal of intuitive sense in today's America,
particularly when the defense is claimed by veterans of a war about
which so many Americans feel conflicted. (Recently in Boston, the
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lawyer for a Mafia hit man who had served in Korea briefly floated
the PT SD excusefor hisclient.)

In itsfirg five years of use [1980 to 1985], the PTSD defense
has helped at least 250 Vietnam veterans get shorter sentences,
treatment instead of jail, or acquittals. (Davidson 1988, p. 423)

That statistic should give al of us pause since some experts esti-
mate that as many as 800,000 Vietnam combat veterans suffer from
moderate to severe symptoms of PTSD. (Estimates vary from about
15 percent to 70 percent.)

Psychologists come along and validate our psychocultural beliefs
about the fragility of personality and its vulnerability to stress, and
tell us pseudo-science stories about the aimost magical manipulation
of memory by trauma. It was psychologistswho came up with PTSD;
it used to be called combat fatigue, and before that shell shock, and
we now have an authoritative, scientific diagnosis to support what
seems to us to be only common sense.

Modern feminist clinicians like psychiatrist Judith Herman of
Harvard have adopted the notion that rape and combat are pretty
much the same thing, so now the noncombatant who has experienced
sexua assault, abuse, or battering can aso clam to suffer from
PTSD. It's an equal opportunity disorder.

For defense attorneys who would like an up-to-date guide on
how to use post traumatic stress disorder as a defense at trial, and for
prosecutors who would like to blow them out of the water, | strongly
recommend the article by Roger Pitman, Landy Sparr, Linda Saun-
ders, and Alex McFarlane, "Lega Issuesin PTSD" in the 1996 book
Traumatic Stress, edited by Bessd van der Kolk and others. It is aso
quite handy as a guide for using PT SD in disability suits.

DEFENSIVE DIAGNOSTICS, OR HE HAS A DISORDER

SO HE'SNOT RESPONSIBLE

For better or worse, the American legal system incorporates the con-
cept of diminished culpability in various forms. Passion, alcohol,
insanity, and mental retardation in one guise or another al enter into
the equation of persona responsibility for adults. "l was too
angry/too drunk/too crazy/too stupid to bear the full weight of
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responsibility for my actions' are clams with a long tradition of
acceptance in our legal system.

There have been a number of formulations of the insanity
defense used in this country over the years, with applicability varying
according to state law. Courts variously use one of three tests, the
M'Naghten Rule, theirresistible impulse test, or some version of the
American Law Institute (ALI)Model code definition of insanity.

The venerable M'Naghten Rule requires that at the time of
committing the act, the defendant was operating under a mental ill-
ness that caused a defect of reason so that the defendant did not
know the nature and quality of the act or did not know that what he
or she was doing was wrong. Essentially, the defendant did not know
right from wrong—the defendant suffered from a cognitive impair-
ment.

The irresistible impulse test requires that as a result of mental
disease or defect, the defendant lacked the capacity to control his or
her actions or conform conduct to law —the defendant suffered from
a "volitiona" impairment. That is, the defendant may have known
the conduct was wrong but could not stop himself or herself from
doingit anyway.

The ALI test combines the two. In 1988 twenty-six states used
some version of the ALI standard, twenty-two used the M'Naghten
rule, and two, |daho and Montana, had eliminated the defense of not
guilty by reason of insanity altogether. Today, Utah too lacks this
defense.

There is one fina wrinkle in the disordered mind defense
department: In some states it is also possible for a defendant to argue
that he or she suffers not from insanity but from some mental state
that diminishes either guilt or the ability to form the guilty intention
to commit acrime.

David Willard Phipps, Jr., a Gulf War veteran, was convicted
of first-degree murder and sentenced to life imprisonment for
killing his wifés lover, Michagl Presson. Phipps did not deny
killing Presson and did not plead insanity. Instead, he claimed
that he was unable to formulate the mens rea for first-degree
murder because he wes suffering from depression and post-
traumatic stress disorder. (Temessev. Phipps, 1994)
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Judge Julian Guinn of Tennessee apparently thought this claim
did not hold water and instructed the jury, " The defendant contends
that he was suffering from mental conditions known as post-traumatic
stress disorder and major depression at the time of the commission of
the criminal offense giving rise to this case. | charge you that post-
traumatic stress disorder and major depression are not defenses to a
criminal charge.” This judge also added that expert testimony is " beset
with pitfallsand uncertainties” (Tennessee v. Phipps, 1994).

H e was reversed on appeal for being unduly wary of expert psy-
chological opinion and for failing to appreciate the other varieties of
diminished accountability one could suffer given certain conditions—
like our old friend PTSD. Too bad. Judge Guinn was the sanest
person in that courtroom.

It isfrequently reported that the insanity defenseis used less than
once in every one hundred criminal cases. Only 4 to 5 percent of these
cases result in a verdict of innocent by reason of insanity. Defenss
Mythsand Redlities, a report prepared by the National Commission on
the Insanity Defense in 1983, stated that the insanity plea was rarely
used and that acquittals were very rare. In Virginia, for example, less
than 1 percent of the felony cases plead an insanity defense, according
to a 1988 William and Mary Law Review article, and acquittals num-
bered no more than fifteen per year.

These statistics might make it seem that insanity defenses are
rarely used and are even more rarely successful. Not true. 1t depends
on what you mean by "insanity defense" and what you mean by "suc-
cess” The statistics are true when we look only at straight cases of
NGRI, Not Guilty by Reason of Insanity. When we start adding in
cases in which atheory of defense based on some version of dimin-
ished mental ability induced the prosecutor to bring alesser charge as
well as cases in which the alleged mental condition reduced the
amount of time served, the pictureis quite different.

A June 1995 Minnesota Lav Review article by John Henderson
covering diminished capacity as a reason to reduce the sentences of
criminalsconvictedin federal courts found that, in 1989, approximately
1.1 percent of those reductions were for diminished capacity (p. 1475).
That is not so many; it is in line with the number usualy quoted. In
1992, however, leaving aside reductions through plea bargaining,
diminished capacity sentence reductions were almost 8 percent of the
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total. If the trend has continued— and with the proliferation of new,
incapacitating diagnoses spewed out by the APA with its new manual,
how could it not?— thenthe likely number of diminished capacity sen-
tence reductions at the federal level alone by 1998 should be close to
25 percent of the total of reductions for cause in sentence to be served.

This number covers only federal casesin which defendants were
already convicted and their sentences were reduced subsequently. It
does not include charges or sentence reductions that occurred
through plea bargaining.

The overwhelming majority of felony cases—85 to 95 per-
cent—in this country do not come to trial. They are settled through
plea bargaining.

Adding in state cases resulting not in acquittals— the defendant
is not guilty because the defendant is insane, drunk, blinded by pas-
sion, etc.—but in convictions on a reduced charge— mandaughter, for
example, instead of murder — plus convictions in which a lesser sen-
tence isimposed, then the total number of felony casesin the United
States in which some form of psychological defense claiming reduc-
tion in capacity to understand the crime or control criminal actions
could account for between one third and one half of al felony convic-
tions by 1998.

Why not ssimply abolish the insanity defense? Well, nothing is
ever simple. The evaluation of intention is an intrinsic component of
the evaluation of criminal responsibility in the United States, so,
even in states that have abolished insanity as a straight defense, evi-
dence of amental illness or defect can cast doubt on the ability of the
accused to have the required culpable state of mind for conviction.

In Montana, abolition of insanity as a substantive defense seems
to have merely shifted disposition of cases involving impaired defen-
dants, resulting in greater numbers of accused being diverted, pre-
trial, into civil commitment for treatment or release following
findings that these defendants were incompetent to stand trial.

And in Utah:

[T)wo years after Utah statutorily abolished the specid defense
of insanity, the clinical director of forensic psychiatry at Utah
State Hospital, Peter Heinbecker, reviewed the state's experi-
ence. During the roughly ten yearswhen the AL standard wes
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operative in Utah (1973-1983), only seven defendants were
found NGRI [not guilty by reason of insanity]. In the two years
following abolition of the specid defense, however, another
seven defendants were exculpated under the mens res law. In
other words, abolition of the more generous standard of excul-
pation wes followed by afive-fold increasein the annual rate of
successful mental state defense. (Applebaum 1994, pp. 182-83)

Whether the legal system's acceptance of psychological defenses
based on diminished cognitive or volitional capacity is a good thing
or bad is a matter of legal philosophy beyond the scope of this book.
What's critical here is the role that modern psychology has played in
offering its services as a sort of medical absolution, aclinical dispen-
sation from responsibility.

At every point in the long process of bringing criminalsto justice
in Americatoday, psychological experts have the opportunity to offer a
diagnosisof mental disorder to mitigate the awfulnessof the offense.

Not Competent to Stand Trial
At the very beginning of a potential court case, before the issue of
insanity as a defense even arises, the accused is examined to determine
competency to stand trial. Competency generally means that the
accused is capable of assistingin hisor her own defense. Leona Helms-
ley's husband, Harry Helmsley, for example, suffered from advanced
Alzheimer's disease and was judged not competent to assist in his own
defensein the tax avoidance casein which his wife was convicted.
Competency to stand trial is determined by a court-appointed
forensic psychologist. In most cases these evaluators work for the
state or for a private company contracted to the state to provide
forensic services. |n Massachusetts, the seven forensic evaluators who
work out of Bridgewater State Hospital evaluate about one thousand
cases a year. Since Massachusetts has about twice the average state
population, afair estimate of the number of such evaluations is about
27,000 nationally per year, at least in recent years. In Massachusetts,
the state-employed evaluators earn an average of $80,000 a year in
salary and benefits. (In the spring of 1996 the whole group of seven
state evaluators quit briefly in adispute over salary and workload.)
The essential point of psychologica competency evaluation is
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this: If the defendant does not pass#1, he or she will not get to #2. If
the forensic clinician does not determine that the defendant can assist
in his or her own defense, then that defendant will not stand trial for
the crime of which the defendant is accused.

If the judge chooses to bypass or ignore the recommendations of
competency evaluators, the trial verdict is in grave danger of being
overturned.

OnJanuary 26, 1994, the Massachusetts Supreme Judicial Court
found the absance of a disabling diagnosis reason to overturn the
murder conviction of Alfred J. Hunter, who was charged with
shooting his wife on May 9, 1989, then stealing a plane to buzz
Boston whilefiring an assault rifle.

An inmate who shared a van ride with Hunter from Sadem
District Court to Bridgewater State hospital testified that
Hunter said he was angry with hiswife for taking him to court
and making him sleep in his car. The same man aso said that
Hunter told him he was not under the influence of drugs or
acohol at the time of the killing. A second man, who shared a
holding cdll with Hunter at Salem District Court on May 10,
1989, sad Hunter told him he shot his wife once in each
breast, once in the head and once in the crotch because she
had "cheated on him, and kicked him out of the house."
(Nealon, Bodon Glabe, January 27, 1994)

The court ruled that the trial judge erred because he did not
hold hearings to alow a court psychiatrist to testify that the accused
was mentally incompetent when he confessed his crime to his jail-
house cronies.

Why did the Supreme Judicial Court believe the psychiatrist
was a better judge of character than the judge himself?

Thiscourt's decision incidentally provides a piece of pretty good
advice for prospective murderers. During or after the murder, do
something so gruesome or so bizarre that you get yourself shipped off
to the criminal funny farm for evaluation. This givesyou a shot at a
diagnosis of some form of diminished responsibility. If you do get
convicted despite the best efforts of your psychological experts to slap
amentally ill label on your actions, then the disabling diagnosis can
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be called into play at the time of sentencing or on appedl. If they
don't ship you off for evaluation and you are convicted of your crime,
then you've got ashot at an appeal because of their omission.

Richard Rosenthal of Framingham, Massachusetts, who in Sep-
tember 1995 choked his wife, broke both of her arms, beat her to
death with arock, and then cut out her heart and lungs and impaled
them on a garden stake, provides an excellent example of this
maneuver. His behavior certainly seems crazy, doesit not?

Rosenthal was sent to the state hospital after his arrest, but what
if he had not been evaluated for competency to stand trial, what if he
had been treated like any other accused murderer and sent to jal if he
couldn't make bail? Then, like Mr. Hunter, who aso killed his wife,
Mr. Rosenthal, if convicted, would have had an excellent shot at an
appeal based on the lack of a competency examination.

Decisionslike that of the Massachusetts SupremeJudicial Court
overturning Hunter's conviction on such grounds remove al judg-
mental discretion from the judge—and, of course, ultimately from
the jury—and hand it directly to the professional psychologist, whom
the Supreme Judicia Court clearly believes is a reliably superior
judge of an individua's competence to stand trial.

Where did the court get that idea?

Why aren't grand juries granted the power to assess competence
just asthey are granted the power to decide whether to indict an indi-
vidua for acrime? If they can weigh the evidence of guilt, why are
they presumed to be incapable of weighing the evidence for and
against competence?

Grand juries are presumed to be incapable of making this diffi-
cult evaluation because the psychological establishment has con-
vinced laypersons that they are too ignorant to render vaid decisions
about the psychologica competence of their fellows. T he psychology
establishment has convinced the lawvmakers—if not al the judgesand
prosecutors— that matters psychological are best left in the hands of
the professiona psychologists. When they are not, a miscarriage of
justice has occurred.

Most important, in the spring of 1996, the forensic psychology
establishment carried the day with the Supreme Court and convinced
the highest court in the land that only the trained psychological pro-
fessional, and not the poor benighted judge, had the necessary sKills,
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intelligence, and perception to determine the mental ability of the
accused to stand trial. If a judge overrules the professionals, an
appeals court will overrule the judge.

SUPREME BAMBOOZLING

In 1989, Byron Cooper brutally killed an eighty-six-year-old man in
the course of a burglary. An Oklahoma jury found him guilty of first-
degree murder and recommended punishment by death. The tria
court imposed the death penalty and the Oklahoma Court of Crim-
inal Appealsaffirmed the conviction and the sentence.

The case went to the United States Supreme Court. The fol-
lowing is taken from the Supreme Court's summary and judgment in
that case.

Mr. Cooper's competence to stand trial was assessed on five dif-
ferent occasions before and during his trial for murder. T he first time,
a pretrial judge relied on the opinion of a clinical psychologist
employed by the state and found the defendant incompetent to stand
trial. He committed him to amental hospital for treatment. After three
months in the hospital the defendant was apparently cured of his
incompetence and was released from the hospital. Now the trial judge
heard testimony from two state-employed psychol ogistswho disagreed
with each other about the defendant's ability to participate in his
defense. The judge agreed with the psychologist who said the defen-
dant was competent, and ordered Mr. Cooper to stand trial for murder.

One week before the trial wasto begin, the lead defense attorney
raised the question of competence yet again, explaining to the court
that Cooper "was behaving oddly and refusing to communicate with
him. Defense counsel opined that it would be a serious matter ‘if he's
not faking.'” T he judge listened but decided again that the defendant
was competent.

Then, on thefirst day of thetrial, the defendant's bizarre behavior
prompted the court to conduct yet another competency hearing, this
time with testimony from severa lay witnesses, a third psychologist,
and the defendant himself. Bizarre behavior means that the defendant
refused to wear street clothes for the trial because they would burn
him, communed with a spirit who gave him counsel, feared that his
attorney was trying to Kill him, and remained throughout much of the
hearing crouched in thefetal position, talkingto himself.
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The psychological expert "concluded that petitioner was
presently incompetent and unable to communicate effectively with
counsel, but that he could probably achieve competence within sx
weeks if treated aggressively. While stating that he did not dispute
the psychologist's diagnosis, the trial judge ruled against the peti-
tioner," expressing his uncertainty in the following terms:

"Well, | think I've used the expression ... in the past that
normal is like us. Anybody that's not like usis not normal, so | don't
think normal is a proper definition that we are to use with incompe-
tence. My shirtsleeve opinion of Mr. Cooper is that he's not normal.
Now, to say he's not competent is something else. . .. But you know,
al things considered, | supposeit's possiblefor aclient to bein such a
predicament that he can't help his defense and still not be incompe-
tent. | suppose that's a possibility, too.

"l think it's going to take smarter people than me to make a
decision here. I'm going to say that | don't believe he has carried the
burden by clear and convincing evidence of hisincompetency and I'm
going to say we're going to go to tria."”

At the end of the trial, the defense attorney moved again for a
renewed analysis of his client's competence, to no avail. (Summarized
from Cooper v. Oklahoma, No. 95-5207, Supreme Court of the United
States, 1996.)

The case went to the U.S. Supreme Court in 1996. What did
the Supreme Court justices decide? They sent Mr. Cooper back to
the psychologists—to the professional judges of competence and
sanity —for yet another competency hearing. The first four must
have persuaded the justices of the utility of such a move. They noted,
"The Oklahoma Court of Criminal Appeals correctly observed that
the ‘'inexactness and uncertainty' that characterize competency pro-
ceedings may make it difficult to determine whether a defendant is
incompetent or malingering,” but they were not much dismayed by
that prospect, having, as they apparently did, considerable faith in the
skills of trained psychologists to diagnose not only mental illness but
legal insanity and incompetence.

The Court said, "We presume . . . that it is unusual for even the
most artful malingerer to feign incompetence successfully for a period
of time while under professional care."

Why in heaven's name do they presume that when the evidence
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so clearly contradicts it? Faced with the clear inability of Mr.
Cooper's numerous licensed, certified, state-employed professional
forensic evaluators to agree on the matter, why would the justices
send this defendant to yet another? Or back to the same for another
evaluation? Are forensic psychological decisions supposed to mirror
the four out of seven gamesfor the World Series?

The need to believe in the competence and specia skills of the
forensic psychologist is evident, the will to believe distressingly
obvious, and the lack of any foundation for the belief is equally and
far more distressingly clear.

The Supreme Court justices are willing participants in their
own bamboozling and in the bamboozling of the American people.

In well over 100 cases since 1844, the Supreme Court has ruled
that psychological evaluations are essential to the pursuit of justice.
They ruled that they are acritical factor in resolution of questions of
competence in 48 cases; insanity in 51 cases (some overlapping with
the competence cases); determination of mental and emotional injury,
disability, and psychological trauma in 19 cases; deciding questions of
custody and fitnessin 15 cases; treatment in 42 cases; determining the
possibility of rehabilitation of youthful offenders (most of whom had
been sentenced to death) in 15 cases; and various other matters psy-
chological.

The need to believe that the determination of competence—
and of sanity —can be made scientifically, certainly, absolutely, clearly,
that the determination can be and will be made on the basis of some
evidence of far greater weight and reliability than the opinions of
judges, breathes through every paragraph of the justices decision.

The Best Defense |s aGood Diagnosis

Once the court-appointed forensic clinician has determined that the
accused is competent to stand trial, more psychoexperts are caled in by
the defense to diagnose the defendant with various disorders and dis-
abilitiesthat diminish hisor her personal accountability to the point that
criminal guilt is greatly lessened and often even completely dissipated,
while other experts are caled by the prosecution to rebut theseclaims.

At trial, Richard Rosenthal, the M assachusetts man who murdered

hiswifein such avicious and "bizarre" manner, had severa psychiatrists
testify for him that he had just about every delusion ever suggested in
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the casebook for the DSM. Perhaps he read it before meeting Wth his
experts. Might as well cover al the bases. (Actudly, since Rosenthal did
not cooperate Wth his competency evaluators—funny concept that, is
it not?—and was subsequently convicted of first-degree murder, per-
haps his appeal on incompetency groundswill prevail.)

Of course, this whole business of putting on opposing experts is
by no means cheap.

[For Rosenthal's trial, tlhe state hired Dr. Park Dietz of New-
port Beach, Calif., one of the nation's leading prosecution
psychiatrists, reportedly at $350 an hour plus first-class
accommodations, food, expensesand airfare.

Prosecutor Martin Murphy would only reved that Dietz
conducted 15 hours of interviews, but didn't say how much
time he spent on reports the state never introduced.

The state will aso get a bill for at least 160 hours of work by
Dr. Alison Fife, a psychiatrist who chargesup to $250 hourly.

But they faced a defendant with deep pockets, a high-profile
case and the amost unheard-of fact that Rosenthal had cut out
his wifeés heart and lungs. . .. The defense sunk tens of thou-
sands of dollars—they would not revea numbers—into
Chatham psychiatrist Dr. Marc Whaley, Belmont psychiatrist
Dr. Larry Strasburger and Dr. James Butcher, anational expert
on apersonality test caled the Minnesota M ultiphasic Person-
ality Inventory (Talbot, Boston Herad, November 8, 1996)

Hey, if you have to ask how much it costs to be found crazy, you
can't afford it.

MakingUp Their Minds

SEATTLE A Montanawoman believed to have a rare psycholog-
icd disorder has been charged with allegedly injecting bacteria
into her 4-year-old son, who had to have his gdl bladder
removed and nearly died, prosecutorssaid yesterday. Policewho
arrested Nashelle Wood, 24, at Children's Hospital in Sesttle
found a needle and syringe contaminated with the potentially
fatd E. coli bacteriain her pocket. Prosecutors said they believe
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the mother has Munchausen's Syndrome by Proxy, arare condi-
tion in which a parent exposes a child to medical danger as a
way to get attention. (Orlando Sentindl, February 15, 1995)

Actudly, Munchausen's Syndrome by Proxy is an interesting
defensediagnosis becauseit is usually made by prosecutors, or by physi-
cians bringing the charge to prosecutors. One doctor at Children's Hos-
pital in Seattle, Jacqueline Farwell, has diagnosed four separate cases. It
isodd. One would think that such a diagnosis would obviate the possi-
bility of any prosecution. If the parent harmed the child because she was
crazy with a"syndrome,” then she needs help. If she harmed the child
but had no syndrome, then she should be prosecuted. Strange too is the
fact that harming the child is not prima facie evidence of illnessyet the
means of effecting the harm is, so Susan Smith is guilty of murder but
Ms. Wood aboveis guilty of Munchausen'sSyndrome. Strange.

How do psychoexperts hired by the defense (or prosecution, of
course) determine that the accused is or is not sane enough to be
found guilty of the crime of which he or she is accused, or that the
responsibility of the accused for the crime is vastly diminished by
mental illness? How do evaluators conclude that a defendant was suf-
fering from an incapacitating disorder weeks or months before evalu-
ator and defendant have ever met?

On December 30, 1994, John Salvi, carrying two guns, waked
into the PreTerm clinic in Brookline, Massachusetts, and shot the
receptionist to death. He returned to the street, got in his car, and
then drove down Beacon Street to the Planned Parenthood clinic,
where he again shot a young female clerk to death. In the course of
committing these two murders, Salvi wounded two other people.

Park Dietz, a psychiatrist in Newport Beach, California, who
& a witness for the prosecution helped convict Jeffrey L.
Dahmer, the Milwaukee serid killer, said he bdieved that the
key question for a jury is not whether a defendant is sck but
whether he knew what he was doing was wrong.

To reach a verdict, Dr. Dietz suggested, the best evidence
for a jury is the defendant's behavior immediately surrounding
the crime. If a suspect caled 911 after killing someone and
sad he had jud rid the world of demons, he is probably ill,
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Dr. Dietz sad. If the killer changed clothes and washed off
the blood, he probably knew what he did was wrong. (Butter-
field, New York Times March 4, 1996)

Not so, says Dr. Phillip Resnick, testifying for the defense:

Dr. Resnick tedtified that Mr. Savi knew the lega conse-
guences of his actions and tried to prevent his capture. But,
Dr. Resnick insisted, Mr. Savi's delusions governed his mind
0 completely that he was unable to understand the "moral
wrongfulness” of his acts and . . . was legdly insane. (Butter-
field, New York Times March 4, 1996)

What is the point of asking a highly paid psychological expert
whether trying to escape indicates awareness of the need to escape?
This accomplishes nothing but the subversion of the legal system by
fraudulent claimsof psychoexpertise.

What the jury must consider basically is what made Salvi act as he
did. Wasit acrazy delusion that if true would have made the killing jus-
tifiable, so he should be found not guilty by reason of insanity?Wasit a
belief that although shared by many would still not give a privatecitizen
alicense to kill, so Salvi should be found guilty of murder? Or wes it
some other motive entirely unrelated to the whole issue of abortion,
like attention getting or thrill seeking, so again he should be found
guilty of murder?These are very hard questionsto decide. But there is
nothing that a so-called psychological expert can do or say about the
state of the defendant's mind that would assist the jury to reach a more
just decision. Nothing. These "experts* do not and cannot know these
things any better than you or | or the average layperson in the jury box.

The jurorsinJohn Savi's trial did not buy the defense psycholo-
gist's argument that Salvi’s guilt was absolved or even diminished by
his alleged delusions; they reached the conclusion that he was guilty
of first-degree murder. But why were they subjected to the time and
money-wasting farce of listening to "experts" testify about matters
about which they cannot possibly know anything different from what
the jurors know?

Why do the professional organizations like APA tolerate this
farce? Why don't they blow them all away for malpractice?
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Why do judges allow these hired experts— defenseand prosecu-
tion—to pour personal opinions into the ears of jurors with those
personal opinions rhetorically disguised as expert, scientific opinions
when they are no such thing?

Why do lawmakers, judges, and prosecutors tolerate this farce?

We know why the defense does it — because sometimes it works.
What isthe excusefor the rest of the officersof the court?

Some diagnosticians take only a few minutes to reach a diag-
nosis, others take numerous sessions with the client. Seldom will
the clinician ask other people what's been going on with old Charlie
lately, although he certainly must take into account the unfortunate
fact that Charlie was arrested for shoving a stranger onto the
subway tracks in front of an oncoming train. Occasionally family
members and friends come in for consultation. Usually, however,
there is very little relationship between behavior corroborated or
directly observed by the forensic evaluator and the diagnosis he or
she reaches.

Brief Psychotic Disorder

Consider a hypothetical case in which the insanity defense rests on
the mental diagnosis of brief psychotic disorder. This defense, which
has gone under various names in the different versions of the diag-
nostic manual, is very useful for those defendants who have no his-
tory at al of mental illnessto cal upon.

Brief psychotic disorder is characterized by any one only one of
the following symptoms—delusions, hallucinations, disorganized
speech, or grossly disorganized or catatonic behavior—and the
symptom has to last more than one day and not more than a month
"with eventual full return to premorbid level d functioning” (Diagnostic
and Statistical Manual o the American Psychiatric Association, 1994,
p. 302).

First, the evaluator interviews the accused:

"Last Thursday, when | killed her, Doc, | heard voices al day
long. Something in my head kept saying she was a devil who would
eat my liver if | didn't kill her first. When | woke up Friday in jal the
voiceswere gone. And so was Mary."

And the evidence to back up this claim that the defendant/client
suffered from delusions or hallucinations last Thursday? Well, there
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is none except from the accused's own mouth, but who can dis-
puteit?

Are there objective diagnostic teststo seeif the accused is telling
the truth? Well, no. Do the psychoexperts actually have any objective
basisat all for distinguishing false claims of delusions from true delu-
sionary claims, so to speak? No, of course not. How could they?
There is no such thing as a secret delusionary litmus paper given out
in graduate school.

The most impressive thing about this particular diagnosis—
brief psychotic disorder — however, is the retrospective clairvoyance
the evaluator must possessin order to reach it.

After al, this is a twenty-four-hour disorder that would quite
naturally —if you will pardon the expresson— have come and gone
long before the psychoexpert could even have laid eyes on the defen-
dant. How is the clinician supposed to be able to diagnose what the
patient's condition was at the time of the crime last week or last
month or last year? Apparently courtroom diagnosticians al possess
the highly specialized skill of retrospective clairvoyance.

Do clinicians actualy do this? Do judges and juries actually
listen to expert psychologica testimony that defendants suffer from
fleeting, in-the-past, incapacitating mental illnesses that, however
brief, nevertheless should absolve the accused of guilt for the crime?

Oh, yes.

Eric Smith and Explosiveness Disor der

In the murder trial of Eric Smith, ateenager from western New York
who bludgeoned a four-year-old boy to death and violently sodom-
ized him with a stick, the defense, through its psychoexpert, claimed
that Eric suffered from intermittent explosive disorder.

Testimony by a defense psychiatrist portrayed him as an
immature 13-year-old at the time of the crime, with a low-
average 1.Q., and severe problems of self-esteem.... In
relating the impulses that led him to kill a smal boy on a
chance encounter, Eric described the moment to the psychia-
trist as"a mad switch" that vented anger building within him-
sdf and directed it on achild who was " smaller and practically
helpless.” (Nordheimer, New York Ti nes, November 8, 1994)
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The good newsis that the jury didn't buy the story, but what is
this pseudo-witness doing in a courtroom testifying about criminal
responsibility?

The psychiatrist concluded from Eric's mad switch story that
Eric suffered from an incapacitating explosive disorder—mad
switchitis— that washed away the guilt for the murder of an innocent
child. Retrospective clairvoyance allows this expert to know with cer-
tainty that this disorder was incapacitating Eric at the time of his
crime even before the expert had ever met Eric. Apparently this clini-
cian's intuition functions as a time machine to allow him to see into
the past. (He could not possibly have believed that the mad switch
tale alone was sufficient to make a reliable and accurate diagnosis of a
mental illnessso serious asto excusethis crime.)

Seemingly it would take tremendous nerve to get up on the wit-
ness stand and testify as to the mental condition of a defendant at a
time weeks or months before the clinical exam, but there seem to be a
good many clinical practitioners with more than enough nerve. More-
over, retrospective diagnostic clairvoyance is not confined just to
forensic evaluationsin murder cases. Itisdl over the courts.

Bipolar Embezzler

In a Boston trial in which a prominent cardiologist was accused of
embezzling a fair amount of money from both colleagues and hos-
pital, a defense psychoexpert testified confidently as to the cardiolo-
gid's state of mind at the time the money went missing:

Dr. John Maltsberger [testified] that Nadal-Ginard was sub-
ject to so-cdled bipolar mood disorder, which caused mood
swings that made him arrogant and energetic at some times
and deeply depressed and self-doubting at others. The mood
disorder made it impossible for Nadal-Ginard to appreciate
whether his actionswere criminal, Maltsberger said. (Langner,
Boston Globe, May 17, 1995)

How would Dr. Maltsberger know what Dr. Nadal-Ginard was
thinking the year before? He wouldn't, but | do think it was a bold
attempt to defend the indefensible. It didn't fly, but on the grounds of
chutzpah alone, it deserves points.
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How do | know?T he patient told me so.

In a recent case in Arizona, the defendant claimed that his
fallure to pay income tax resulted from the disorder of pathological
gambling. He claimed that one of the associated features of this dis-
order was "distortions in thinking," which kept him from realisti-
cally appraising the extent of his winnings and losses. The federal
judge took these. claims very seriously, carefully weighing which
parts of the mental illness defense met federal criteria for admissi-
bility and which did not, relying very heavily on the particular edi-
tion of the DSM in use at the time of the crime to decide which
symptoms were legit and which were not. | cannot help but wonder
if that judge has any idea at all of the procedures for deciding which
symptoms will be included and which excluded from the diagnostic
bible. I aso cannot withhold my admiration for a defense based truly
on nothing but chutzpah. It will be interesting to see if it flies. After
all, pathological gambling is a disorder in the current DSM, so the
guy is sick, is he not, if he can find an expert to testify that he is.
That should not be hard.

What is diagnosis of this order doing in court?What isit doing
in our courts every day? Why are psychoexperts of every persuasion
welcomed into our courts to make a pitch to judge and jury that
somebody should be granted a dispensation from the rules of decent
society and absolved from guilt for any little unpleasant action like
cheating on income taxes or murdering a spouse because the person
was suffering from " organic personality disorder,” " pathological gam-
bling disorder,” or an "involuntary dependence on alcohol™?

The highly paid professional conducts brief interviews, puts a
mental disorder stamp on the defendant's forehead, and responsibility
for murder goes poof? The psychoexpert has no basis for making
such a diagnosis. He or she has no specia ability to see into the
client's soul at the present time and certainly lacks the clairvoyance
necessary to determine the particulars of the defendant's past history.

Perhaps one of the most astounding examples of the modern
clinicians belief in total clinical clairvoyance— not to mention non-
verbal telepathy — appearsin casesin which the forensic psychologist
is asked to perform a psychological evaluation of an animal to check
out the beastie's mental health—its past mental health, that is, at the
time of the"crime.”
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A large dog will be undergoing court-ordered psychiatric
examination after it bit and disfigured a 2-year-old girl.

Justice David B. Saxe of State Supreme Court in Man-
hattan ordered the exam on Friday to determine whether the
dog, a 7-year-old Akita owned by her grandmother, had
vicious tendencies before its attack on the toddler, Sarah
Engstrand, in her aunt's home in Huntington Bay, L.I., on
September 5, 1994.

Guy Gabizon, a lavyer for Wende A. Doniger, Sarah's
mother, said that to collect damagesin dog bite casesin New
York, a plaintiff must show that the dog is "vicious" (New
York Ti nes, September 29, 1996)

STARING THEM RIGHT INTHE EYES

Conversely, clinicians are quite obviously unable to see what is right
before their eyes. Making evaluations of clients after the crimes have
been committed, forensic clinicians clairvoyantly gaze into the past
through the crystal ball of clinical intuition; for patients right in front
of their faces, however, clinicians are too blind to see imminent
homicide, suicide, or family abandonment.

Brian Gaboriault, the Fairhaven, Massachusetts, man who
stabbed to death his infant son and the boy's mother, had seen his
therapist just one or two days before the killings. Presumably the
therapist was unaware of any danger to the young man's family or he
would have issued a warning to the authorities or to the murdered
woman herself.

Sinedu Tadesse, the Harvard junior who stabbed her roommate
dozens and dozens of times as she lay sleeping, killing her, and who
then hanged herself, had been seeing a therapist at the Harvard Stu-
dent Services for two years. Again, imminent homicide and suicide
seemed to have escaped the therapist's notice.

It is depressingly clear that the patient's behavior —his or her
"symptoms’ — provide no clue to the therapist of the present state of
mind or intentions of the patient. Yet, on the witness stand, hired
evaluators clam their observations of clients are reliable indicators of
past states of mind and motivations. Our courts buy this foolish claim
over and over again.
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Malingering or Pretending to Be Nuts

Forensic psychoexperts, whether they work for the court or for the
defendant, claim they can determine through their interviews and
their tests—and, of course, their much-vaunted clinical intuition—
who is or is not competent to stand trial and who is or is not insane.
With their supposedly finely honed skills and instruments, they can
weed out the sick from the sane, the guilty from the psychologically
not-so-guilty, and the fakesfrom the true sufferers.

Given the alarmingly shaky foundations of their enterprise, it
would be logically impossible for them actually to be able to do so.
People have sad this for years. It fallson deaf ears. So what happens
when you actually test it out? Can clinical evaluators even tell the
truly sick from those who are faking it? A diagnostic mix-up here and
there is only to be expected, but surely the trained professionals can
at least pick up on the malingers. Or can they?

The famous 1973 study by David Rosenhan on being sane in
insane places is a perfect illustration of the old adage, "There are
none so blind as those who will not see.” Rosenhan and eight accom-
plices (al sane) gained admission to psychiatric hospitals in five
states on both coasts by complaining that they heard voices. Imme-
diately after admission, al the pseudo-patients stopped faking their
auditory hallucinations, responded honestly to staff members' ques-
tions about significant life events, and attempted to interact normally
in al respects with the staff. All this conspicuous normalcy made no
impression whatsoever on the staff. All but one of the "patients"
were diagnosed as schizophrenic and not a one was detected as a
fake.

In a second experiment, the team alerted hospital staff to the
possibility of fdke patients showing up, but even a forewarned staff
was incompetent at distinguishing the sane from the insane. Staff
did indeed judge 10 to 20 percent of the new admissions to be
faking, but, aas, none of them were members of the experimental
team.

Other than the usual clinical intuition aided by selective amnesia
and the confirmatory bias, what other evaluative tools does the
forensic diagnostician employ in assessing competence to stand trial
or responsibility for criminal acts?
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PSYCHOLOGICAL ASSESSMENT INSTRUMENTS

Ordinary clinicians, when not required to explain or justify their con-
clusions in courtrooms, usually reach their diagnoses using precisely
the interview techniques described earlier. But forensic psychologists,
or any clinician who is called to the witness stand, speedily resort to
another technique to buttress those vulnerable opinions: testing.

Laypersons believe that forensic psychological evaluators have
tests to detect any number of mental disorders, dysfunctions, and dis-
abilities, as well as tests to tell who is faking it. And, indeed, court-
room psychologists employ a dizzying array of tests designed to
bolster their conclusions and blind the opposition.

The most frequently used personality tests are the MMPI and
the Rorschach. As we have already seen, these tests are useless even
for arriving at conventional diagnoses of mental illness. What pos-
sible utility can they have for determining the competency or sanity
of anindividual in acriminal case? None whatsoever.

If you ask aforensic evaluator why he or she employs tests of
such shoddy validity and ephemeral reliability, the evaluator will tell
you that some set of scales or other, some "profile” or "code" corre-
lates in some study somewhere with some aspect of behavior of indi-
vidualswho have been diagnosed with mental illness. With some nine
thousand such correlational studies, that is bound to be true. It isaso
Vacuous nonsense.

There are no valid or reliable psychological tests for deter-
mining legal competency to stand trial. There are no psychological
tests for determining legal insanity.

Individual evaluators use whatever strikes their fancy and rely on
their clinical intuition for interpretation of the results.

There are no special tests, no secret skills, no "expert™ clinical
method for determining either competence or insanity. There is
nothing but the standard diagnostic techniques, and they cannot even
do the job for which they were designed.

WEDIDN'T SAY THEY WERE LEGALLY INSANE

Putting aside for the moment the issue of validity and reliability, does
a particular diagnosis like brief psychotic disorder or PTSD mean
that the accused is truly "unable to assist in his own defense” or, at
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the time of the crime, was "unable to appreciate the wrongfulness of
his acts,” or "unable to conform his behavior to the law,” or any of
the various state-by-state formulations of diminished accountability
for crime due to some mental impairment? No, in reality it does not,
but oftentimes in the courtroom it does.

A judge ruled today that a man accused of stabbing and
beating four nuns, killing two of them, is not criminaly
responsible because of mental illness.

Justice Donald Alexander of Superior Court committed the
man, Mark Bechard, 38, to the custody of state mental health
officidsindefinitely. He will not face further criminal penalty
for attacking the nuns at their Waterville convent in January.
Whether he ever goesfree dependson his mental condition.

"The facts of this case are this, that Mark Bechard is
severdy ill, he came into this world biologicaly cursed,” Mr.
Bechard's lawyer, Michaela Murphy, said during closing argu-
mentsin the nonjury trial.

[The prosecutor, Assistant Attorney General Eric]
Wright, said the assault had more to do with Mr. Bechard's
history of violence than with his mental illness.

"The truth is this defendant goes off when he doesn't get
his way and that's what happened here.” (New York Times
October 17, 1996)

Put as badlly as possible, having a screw loose does not mean
that you cannot choose to do right. Hearing voices does not mean
that you cannot choose to disobey their instructions. No mental ill-
ness required Joan of Arc to go to war in order to put Charles VII of
France on the throne, no matter how compelling she found the
apparently divine command to do so.

Consider the case of the young woman in New York who last
year slashed a woman's face on the subway. She had a history of
mental illness. Was she compelled to slash a stranger's face? She got
rid of the knife and waited to be arrested. She knew if she was not
holding the knife she would not get hurt, and she knew that with her
history she would not be punished for cutting the woman's face.
What did she have to lose? Nothing.
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A diagnosis of mental illness does not imply anything definite
about the level of functioning or degree of impairment of a particular
individual in a particular situation.

In fact, the American Psychiatric Association is at pains in its
new manual to point out the lack of any relationship.

In determining whether an individual meets a specified legal
standard (e.g., for competence, criminal responsibility, or dis-
ability), additional information is usually required beyond
that contained in the DSM-1V diagnosis. .. . It is precisely
because impairments, abilities, and disabilities vary widely
within each diagnostic category that assignment of a partic-
ular diagnosis does not imply a specific level of impairment
or disability.

Moreover, the fact that an individua's presentation meets
the criteria for a DSM-IV diagnosis does not carry any neces-
sary implication regarding the individual's degree of control
over the behaviors that may be associated with the disorder.
Even when diminished control over one's behavior is afeature
of the disorder, having the diagnosisin itself does not demon-
strate that a particular individual is [or was] unable to control
his or her behavior at a particular time. (Diagnogticand Statis-
tical Manual ¢ the American PsychiatricAssodaion, 1994, p. xxiii)

Do al these disclaimers slow down the defensive diagnostician?
No, indeed not. Despite lip service to the possibility that a mentally
ill individual might be able to exert control over hisor her actions, the
American Psychiatric Association, through the offices of its ever-
expanding diagnostic manual, has medicalized not only the concept
of diminished accountability but all criminal conduct aswell.

The Criminal Mind and the Sick Brain

Mental diagnoses are described by the American Psychiatric Associa-
tion as a subset of medical diagnoses. That is, mental disorders are
supposed to be simply another category of al the physica disorders
that plague humankind. The authors of the newest version of the
manual actually apologize for using the term "mental disorder,”
explaining that "mental disorder unfortunately implies a distinction
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between mental clisordersand physical disorders” (Diagnosticand Sta-
tisticd Manual ¢ rhe American PsychiatricAssociation, 1994, p. xxi).

Now, clearly, the implied biological source of mental disorders
is not the foot or even the heart; it's the brain. That means that for
each of the aimost four hundred different mental disorders recog-
nized by the American Psychiatric Association, the association is
claiming that there must be adifferent kind of organic brain dysfunc-
tion.

The unhappy truth, however, is that medicine in fact does not
have the faintest idea of the biological mechanisms postulated to be
the causes of the overwhelming majority of the disordersit has classi-
fiedin the mental diagnostic manual.

Nevertheless, the APA's assumption of a biologically determined
cause for every menta disorder in their nine-hundred-page diag-
nostic manual has led clinical practitioners in a stunning logical non
sequitur to attribute al bad behavior to brain damage, and, indeed, to
dismissthe whole idea of personal responsibility for behavior.

Whatever the cause of the mental disorder—abuse, acohal,
trauma, imminent menses, badly wired brain synapses, or degenera-
tion of the brain cells—the perpetrator of the crimeisadisabled, sick
person who should not be held accountable for actions as he or she
would beif well. How can we send victims of pyromania or patholog-
ical gambling, for example, to prison for behavior stemming from a
condition beyond their control? How can we throw people with
serious, medically bona fide mental disorders into prison for condi-
tions and behaviors they can't control?

Because even some members of the psychologica community
are aware that proliferating diagnoses of mental disorders inevitably
proliferate defenses against criminal charges as well, there was con-
siderable controversy surrounding the inclusion of certain diagnostic
categories in the last two revisions of the officia diagnostic manual.
One of the proposed disorders was paraphilic rapism, a condition in
which the "sufferer” is said to experience intense sexua arousal while
fantasizing about rape. This is a disorder that would lead one, quite
naturally, to commit rape. Can you blame the poor guy?He's sick.

Intense political pressure quashed this diagnosis but | think
that's unfair. It's right in keeping with the belief that there are no bad
people, only sick and injured ones.
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Theinclusion of PMS, premenstrual syndrome, excited consid-
erable controversy before the DSM-IV was finalized because
including it in the manual would both stigmatize hundreds of thou-
sands of women as raving lunatics three days a month and simultane-
ousy provide them with a diminished accountability excuse for
crimes committed during these times. Feminist practitioners led the
assault against including this diagnostic category in the revised
manual, but society as awhole has just as great an interest in the exer-
cise of common sense in defensive diagnosis as do feminist psycholo-
gists. (PMS wound up in Appendix B in the new manual under
"insufficient information to warrant inclusion,” in the hope that fur-
ther study will clarify theissue.)

LIBERAL INSANITY

Liberas who have swallowed the claims of mental health profes-
sionals about everything from the reliability of diagnosisto the effec-
tiveness of treatment find themselves these days in an interesting
dilemma.

Occasionally, persons who have been treated for mental illnessin
the past commit crimes that catch the public's attention. In Massachu-
setts two years ago, one inmate at a new neighborhood halfway house
attacked a staff member while another attacked one of the neighbors.
In Maine recently a past patient stabbed to death two elderly nunsin a
cloistered convent; in New York City a fifteen-year-old patient was
accused lately of shoving ayoung woman to her death on the subway
tracks during a robbery attempt; in Massachusetts a mental patient
who murdered his parents was seeking release in the spring of 1996
after two decades of treatment, having been found not guilty of
parental murder by reason of insanity.

All cases like this create serious difficulties for the politically
correct. After al, if the mentally ill are just like folks with arthritis,
then they are no more dangerous to their neighbors than are the
arthritic. Yet, at the same time, when the officially designated men-
tally ill commit horrible crimes, liberals say that it is not the mentally
ill persons fault; itisthefault of their illnesses.

Even the New York Tinas recognizes that that is a no-win char-
acterization, so it has come up with a brilliant way out of the
dilemma: Crimes committed by the mentally ill are the fault of the
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mental health professionals who failed to properly medicate the
patient.

Consider the case of Jaheem Grayton, the fifteen-year-old New
Y orker accused of killing while stealing. Jaheem had along history of
violence and theft, with incidents including the slashing of a school-
mate and the substantial abuse of drugs and alcohol. Following a sui-
cide threat in the autumn before the robbery killing, Jaheem was
committed for a month to a hospital and given medication for his
problems along with an outpatient treatment appointment following
his release. He didn't make that appointment, or any others, and he
stopped taking the medication. Eight weeks later he stood accused
once again of violence and theft, this time resulting in the death of
hisvictim.

What does the Times write about Jaheem? "Who was most
responsible for insuring that Mr. Grayton, a troubled youth under
treatment for mental illness, took his prescribed medication— the
hospital that treated him for a month and then discharged him, the
clinic that was to provide follow-up treatment but did not, or his
family?' (New York Times, February 29, 1996).

What about Mr. Grayton himself? Even according to liberal
logic, Mr. Grayton must have been in his "right mind" and respon-
sible for his own actions while on the medications that treated his
mental illness, was he not? If so, then he was responsible for the con-
tinued taking of his medication. If not, if he was just as irresponsible
medicated as unmedicated, then it makes no sense at all to blame
either the medications or the medicsfor his commission of this crime.

Still, this is an interesting point of view and one that takes us
even farther down the twisted path hacked out by the conflicting
clams that the mentally ill cannot be held responsible for their
crimes and the mentally ill are no more likely than the rest of us to
commit horrible crimes.

Of course, the conflicting claims are never made at the same
time, nor are they made for the same purpose. T he innocuousness of
the mentally ill generally surfaces during housing controversies. The
innocence of the mentally ill, regardless of their particular actions,
usually arises as the legal system attempts to attribute responsibility
for those actions. Then we get the accountability psychocircus that
arouses the wrath of even the most somnolent of the gulled public.
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The Laying of Blame

Alan Dershowitz has railed against what he calls the abuse excuse in
criminal trials like those of Lorena Bobbitt for mutilation and the
Menendez brothers for parental murder, in which defendants claim
that due to prior injury by their victims they were unable to control
their actions, but Dershowitz has hold of thewrong string in the psy-
cholegal tangle. Abuse excuse claimants seek to put the blame for the
injury they have caused onto the shoulders of the one who originally
injured them, but it is not necessary to displace the blame. Thanks to
the American Psychiatric Association, it is enough to disavow it. "I
am mentaly ill so | cannot be held responsible for my actions.”

All this defense requires are really compelling and persuasive
psychoexperts willing to work as hired guns. With the weight of
enough credentials behind them and aided by a plausible-sounding
story sprinkled with medical jargon and Latin terms, it is pretty hard
for the layperson just to dismiss the experts medically authenticated
testimony. After all, these "experts' are certified as such by their pro-
fessional organizations, by the state, and by the courts themselves.
Most alarming is the willingness of our higher courts to accept the
claims of the forensic experts over the judgments of the trial court
judges. It cannot be long before the decisions of juries to refuse
insanity pleas will likewise be reversed on appeal because they had
not weighed the expert opinion sufficiently.

Experts indeed! Where do these well-paid, fraudulently trained
but extensively credentialed, psychological professionals get off rep-
resenting to the courts and to society as a whole that they can do a
better job than you or I, than the average judge or juror, at deciding
who is too crazy to stand trial and who is too crazy to bear al the
guilt for his crime?

Shouldn't such misrepresentation itself be acrime?
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Rehabbing Convicts

The proof of our success isin cur high referral rates from the
courts and the probation officers. And we are very near national
accreditation from the Association for the Treatment of Sex
Offenders. We do good work here.. .. It's a simple fact. If we
weren't successful, we wouldn't bein business.

Shari P Geller, Fatal Convictions, 1996

THE TEMPORARY DIET-PILL CRAZINESS OF OFFICER
QUINTILIANO

Former Stratford, Connecticut, police officer Matthew Quin-
tiliano "wasin his Stratford Police uniform on May 23, 1975,
when he shot and killed his first wife, Mary Ann, with 10 bul-
lets outside Bridgeport Hospital, just days after she filed for
divorce. In 1978, he was found innocent after pleading tem-
porary insanity, his defense attorneys successfully arguing that
he suffered from amphetamine psychosis from overusing diet
pills.

"Quintiliano was held in Fairfield Hills Hospital, a state
psychiatric unit in Newtown, for three months, but was
released in 1979 and soon after married Saly Coppola
Lawlor.” On February 16, 1983, one week after Sally had said

134
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she would file for divorce, he shot and killed her, using a
police service revolver that belonged to his son by his first
wife. He was relessed from prison in December 1993.
(Weizel, Bodon Globe, December 10, 1993)

That's pretty impressive. First the psychological experts get him
off for murder on the grounds of temporary craziness caused by
taking diet pills, then they cure him and judge him fit to reenter
society, and marriage, in just three months.

We have aready seen how clinical practitioners hired by clever
defense attorneys arrive at their exculpatory diagnoses, but the Quin-
tiliano caseisarea stunner.

How could anyone come up with a diagnosis of amphetamine
psychosis, of diet-pill craziness, and get this wife killer off? 1t would
be easy.

Was Officer Quintiliano cured by his three-month course of
psychotherapy in Fairfield Hills Hospital ? T he answer to that kind of
depends on your criteria. Since temporary amphetamine psychosisis,
by definition, "temporary,” Mr. Quintiliano must have been cured,
again by definition, as soon as the "temporary" period passed. Also,
since temporary amphetamine psychosis was his official diagnosis,
once "cured" of that, there would have been little reason to keep him.
So hewas out in three months.

Of course, your criteria for judging awife killer "cured” may be
somewhat different. In fact, a not-so-unreasonable person might
expect that Mr. Quintiliano would be required to stay in the hospital
until his doctors could pretty much guarantee to society —or at least
to future brides—that Mr. Quintiliano would not kill anyone else in
the future. By that criterion, he obviously was not cured.

Now, his doctors might argue that they never tried to cure the
wife killer of wife-luller disorder because he had no such diagnosis.
But let us say that Quintiliano had actually been sent off to get his
proclivity for killing women who no longer want him cured. Could
psychotherapy havefixed up that little problem for him?

This is an extremely important question because every day our
courts are sending men off to treatment for having stalked, attacked,
beaten, raped, and killed women— often the women in their lives.
Twenty-seven states now authorize courts to order domestic abusers
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into psychological treatment. Over the last twenty years the number
of batterers arrested has increased by 70 percent, according to a
report by Janell Schmidt and Lawrence Sherman in the American
Behavioral Scientist in 1993, but till, most batterers, even when
arrested, do not serve time in prison. We seem to have an unspoken
assumption that men who kill strangers are bad, but men who kill
female friends, lovers, and wives are just mad.

And as madmen, as men suffering from mental disorders, surely
they can be helped by psychotherapy. Right?

WHY THERAPY SHOULD WORK
Does psychotherapy work? Well, sure. Of course it does, at least for
the average noncriminal typeswho freely choose it. It must work.

Why must it work? Look at the general conditions under which
your average dlightly messed-up person chooses to enter therapy.
Now, what is going to happen to that person? What will happen to
you?

When you go into therapy, one of three things can happen: you
get better; you get worse; there's no change. Let us suppose that by
chance alone, al other things being equal, each of these outcomes
will happen about one third of the time. Thus, therapy has to work
about athird of the time by chance alone.

What can change these odds? Several factors, actually. First of
al, there's the simple effect of expectation on what happens. You
expect to get better. After al, you followed Ann Landerss oft-
repeated advice to get counseling, and Ann wouldn't mislead you,
would she? Of course you expect to get better as aresult of the coun-
seling. Also, you are highly motivated to get better. Youve been
thinking about it for two years and now you've decided you've had dl
you can take. You are going to get therapy and you are going to get
better.

Besides, you are paying $100 per session. Now, unless you really
have several screws loose, you are not going to be paying that kind of
money expecting to get ripped off. You are only a little bit nuts, not
that nuts. Additionaly, your insurance company paid for the first
$500 in therapy and it certainly wouldn't do that if therapy was not a
tried-and-true method of making people better, would it? After al,
insurance companies don't pay for experimental procedures or inef-
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fective methods like astrology readingsor peach pit treatments. They
pay for the real thing.

In addition, unless your therapist is a complete fraud, he or she
aso expects you to get better. Why dse would anyone spend forty
hours a week listening to people talk about how distant their fathers
were and how cold their mothers? Therapists have to believe that
what they are doing is worthwhile and will help their patients get
better.

So by how much do al these additional points improve the
chance odds of getting better? Let's give a$ percent increasein the
probability that you will get better for each of these factors. Your
expectation of getting better adds 5 percent to the chance probability
of 33 percent, your powerful motivation adds another 5 percent, your
payment of significant dollars adds another 5 percent, the insurance
company's confidence adds another 5 percent, and your therapist's
expectations add in till another 5 percent. That get us up to a 58
percent chance that you will get better as aresult of having gone into
therapy.

What else might change the odds? Well, you are now spending
several hours a week on yourself, not on your family or your job. You
are thinking about yourself and clearly finding the experience suffi-
ciently valuable that you take time to do it. That's a big change from
your prior neglect of self. Also, for the first time in your life since
childhood, someone eseis taking time to devote serious attention to
you and your problemsand feelings. Clearly, your problemsand feel -
ings must be interesting and important or why would that person sit
there hour after hour listening to them so intently? Moreover, this
person frequently acts as if he or she genuinely likesyou. It has been
along time since you met someone new who seems so pleased to see
you each time you meet. Also, this person is a person of authority
with graduate or medical degrees and a license from the state to do
whatever he or sheisdoing.

All of thisis pretty remarkable. Not only are you valuing your-
self for the first time, but so is someone else. That ought to add 10
percent to your chances of getting better. Feeling liked, cared about,
and wanted, aswell asimportant, is another big plus, worth another 5
percent. And being vaued and liked by a person of considerable
authority and importance is worth another 5 percent. Where are we
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now? At about a 78 percent chance that you, the patient, will get
better as aresult of having gone into therapy, regardiess of what that
therapy is. So far, we haven't even considered what goes on in dl
those therapy sessions. It doesn't matter; you should get better
anyway for al these other reasons.

Soitisat least possible that clinical practitionerscan help people
who want to feel better or understand more about their lives fed
better and understand more even if it is for a number of reasons that
have very little to do with formal training and knowledge.

But | say this once again becauseit is critical: The fact that an
individual can be helped tells us nothing about the validity of the psy-
chological theories of the helper. The actual causal events producing
hisor her behavior are unknowable.

Perhaps familiarity with the treatment used by the faculty of the
famous Boston Trauma Clinic to treat PT SD will plant the necessary
seed of doubt in even the most gullible past or prospective patient.
This procedure, by the way, is held by consnsus of al the faculty to be
absolutely the most effective in treating PTSD, according to Dr.
Bessd van der Kolk, on staff at the clinic, in a colloquium given at
Boston University in October 1996.

To cure PTSD, the therapist has the patient concentrate on the
past traumatic event— this only works if he or she can remember it,
of course—while staring at the doctor's fingers as the doctor wags
them slowly back and forth, back and forth, in front of the patient's
eyes. The patient follows the wagging with his or her eyes. Dr. van
der Kolk suggested that each session last ninety minutes and that
after only three sessions, the patient would be cured! Now, isn't that
amazing? This therapy technique is called EMDR, for Eye Move-
ment Desensitization and Reprocessing. (I can think of another name
for it.)

It certainly goes to show that understanding how the mind
works has nothing whatsoever to do with "curing" modern "mental
disorders.” | wonder if EM DR would work as well if the psychiatrists
of the Trauma Clinic wagged gourds and rattles in front of the
patients eyes. Hard to imagine why not.

The lack of connection betw cen the effectiveness of a therapy
tchnique and the validity of the therupist’s psychological theories
will not be evident to happy patients, or even to most judges, because
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of the aimost universal vulnerability to the witch doctor fdlacy. We
al know or have heard of people who claim to have benefited from
psychotherapy, and you and the person you know—and the person
the judge knows or the judge—both attribute the benefits to the
knowledge and skills of the therapist. It is amost impossible not to
fdl prey to the witch doctor fdlacy, athough the people at the
Trauma Clinic seem to be doing their best to help us.

Nevertheless, we should add in the effects of the falacy to the
overall effectivenessof psychotherapy for a full estimate of efficacy
independent of therapy itself. If we throw in another 2 percent for
the effect of this fdlacy, just to round things up, about 80 percent of
the people who go into therapy ought to get better no matter what
kind of "therapy" they choose.

Real Life and Therapy

There is another reason that you should get better in the course of
therapy that also has nothing whatsoever to do with what goes on in
your sessionswith your psychotherapist. What most people seek help
for in therapy are real-life problems— problems with spouses, chil-
dren, or jobs. These quite ordinary real-life problemsare not diseases
of the individual like breast cancer just because clinical practitioners,
in their zed to medicalize everything, label them so. So psy-
chotherapy also works because the diseasesit purports to treat are not
actually diseases; they are judt the vicissitudesof ordinary life.

Unhappiness is a problem; it is not a disease. Low self-esteem
adso is not a disease. Eating too much is not a disease, and neither is
eating too little. And, despite a huge lobby to the contrary, drinking
too much acohol is not a disease either. As we have seen, the psycho-
logical establishment has defined virtualy &l less-than-desirable
behaviors, from hatred of first grade to serial rape, as psychologica
diseases, and represents itself as uniquely able to provide the neces-
sary "therapies’ for them.

In the normal course of events, with or without psychotherapy,
most real-life problems resolve themselves one way or another. These
mundane problems are "treatable” because most life situations change
over time, snlving old preblems and creating new ones, and whea the
situation does not change, people get used toit. Yes peopledo adapt to
the commonly occurring miseries of ordinary life and even to the most
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extraordinary situations. To liveisto adapt. It is the fundamental defin-
ition of aliving system. Psychotherapists have defined human beings as
unadapted to the human environment, and & unadaptable without
their help. That's an offensve and utterly unsubstantiated assertion.

Horrible Life Experiences and Ther apy

Even horrible life experiences are just that, horrible experiences.
They are not precipitating conditions for insanity. Life is full of
dreadful experiences. Our babies die from leukemia, our teenagers
get crushed to death on telephone poles, our spouses die or leave us.
Our mothers drink, our fathers beat us, and our kids deal drugs. We
lose our jobs and are betrayed by friends. We break our backs at
twenty, get breast cancer at thirty-six, and lose afinger to arotary saw
at forty-five. We go blind and inexorably deaf. Our houses burn
down, or are swept away in floods or by the sea. We get robbed, we
get mugged, we get shot at.

Arewe dl, then, crazy?Do we al need psychotherapy to makeit
through life?What kind of idyllic life must people possessto makeit
through without going crazy? No sickness, no death, no hunger, no
loss? What sort of witless 1950s Norman Rockwell romanticism
informs this distorted view of life?

Life isacomplex series of highly varied events to be dealt with;
itisnot acondition to b cured by psycheatherapy.

Life situations that make people unhappy change, and then
peoplefed better. Many miserable situations do not change much for
the better, but people get used to them; they adapt. And people
themselves, like situations, change over time. Most people who are
depressed or anxious will, with time, be less depressed and anxious.
With more time, they will be depressed or anxious again. Stasis for
living beings is inconceivable. When we have been hurt, we heal.
With time, we change. It takes time to fed better, but it happens, and
it happenswithout the offices of any therapist.

Given dl these powerful factors pushing people who enter
therapy to fed better, how could it fall to work almost every time?

THE FAILURES OF THERAPY
That isa good question and it has to be a<ked because the failure rate
of psychotherapy is astonishingly high. In fact, for along time, since
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the middle 1950s, research studies have shown ro dfett at all of
therapy for your average patient. Some people got better; some
didn't. People were as likely to get better with the simple passage of
time as under the guidance of atherapist.

It isamazing that the business of therapy blossomed and grew at
such a rapid rate in the last few decades despite the lack of any evi-
dence of treatment effectiveness, but, of course, people are reluctant
to admit they have been had, and the propaganda that therapy works
has been extensive and powerful.

In their 1992 Consumer's Guide to Psychothergpy, Jack Engler,
Ph.D., and Daniel Goleman, Ph.D., write that despite dl those years
of evidence to the contrary, a modern "meta-analysis' supposedly
shows that psychotherapy doeswork after all. Really?

What does this meta-analysis supposedly show? It shows that if
you combine the results of the hundreds of studies on whether
therapy works, ignoring completely what the different patients suf-
fered from, what kinds of therapy thry had, and what kinds of mea-
sures were used to indicate that the therapy worked, then, overal,
there is indeed some evidence of a net positive effect of psy-
chotherapy.

That is like saying if you gathered up every single study of
whether physica medicine worked regardless of disease, doctor, or
treatment, you might find that, overall, medical treatment had some
effect on helping people get better.

Well, that's just dandy, isn't it? What is the public supposed to
conclude from that? Because some medical treatments had some
effect on some diseases sometimes, al medical treatments for each
and every disease are effective? We should believe that physicians can
fix anything, and our insurance companies should pay for any and dl
treatments for each and every disease?

Newspapers these days are full of demands that all medical
providers—insurance companies, HM Os, and such—be required to
pay for psychotherapeutic treatments exactly as they would pay for
treatments for the flu or breast cancer, despite the shocking lack of
evidence that psychotherapy does anyone any good at all, except the
psychotherapist who is getting paid.

It seems extremely unlikely that any medical professiona other
than a psychiatrist would have the chutzpah to demand payment for
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services so clearly not rendered, but psychotherapistsand their lobby-
ists cite the "meta-analysis’ repeatedly in their demands for more
money from all of us.

Clinical psychologist and researcher Neil Jacobson, in a recent
(1995) issue of a family therapy journal, presents another telling and
disturbing fact. He points out that in those studies that supposedly do
show an effect of therapy, the effect issolely statistical, with very little
of what he cdls clinical meaning. To illustrate his point, he gives the
case of a weight-loss technique that produces a statistically significant
weight loss of 10 pounds on the average for each patient, but, das,
since the average patient in the study weighed 300 pounds, this statis-
tically significant weight loss of only 3.3 percent for the average
patient was not dlinically significant for the morbidly obese. The 300-
pound, morbidly obese subjects were still morbidly obese at 270
pounds. Psychotherapy is supposed to make a real difference to
patients, not jus a minor statistical effect, or it is extremely mis-
leading to patientsand the public at large to publishiit.

Further, he notes that the claimsof effectivenesswhen looked at
carefully are redlly quite small. In one extensive multimillion-dollar
study of depression treatments, comparing psychotherapy with drug
therapy, the percentage of patients who stopped being depressed and
stayed that way for ayear and a haf ranged from 19 to 3 percent for
the drug and psychaitherapy groups, and was 20 percent for what is
called the placebo group. The placebo group patients talked about
hockey or gardening with the therapists instead of anything specifi-
cally designed to improvetheir mental health.

Jacobson's study showed two things: First, talking about hockey
is just as effective in curing depression as talking about your mean
mother who didn't want you; and, second, 70 to 80 percent of the
patientsin the study Sayed depressed whether they talked about hockey,
badmouthed their mothers, or took an antidepressant drug.

He reports similar small effectsin a series of studies on conduct
disordersin adolescents, marriage counseling for couples, and anxiety
disorders:

We have found the recovercd paticnt [one who shows few or

no sgns or symptoms of the initiad complaint and beieves
himsdf or hersdf to be "cured”] to be the exception rather
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than the rule for every type of disorder examined and every
type of therapy we have looked at— psychodynamic, behav-
ioral, cognitive and family therapy. When one considers even
more intractable problems, such as addictive behaviors, schiz-
ophrenia and personality disorders, the clinical significance
data are even more bleak. The only exception we have found
. . . to these modest recovery rates is the cognitive behaviora
treatment of panic disorder. (Jacobson 1995, p. 44)

For almost every mental problem studied, psychotherapy makes
about 20 to 25 percent of adults feel better, but so does placebo
pseudo-therapy — talking about sports or gardening—so therapy as
therapy can't really be said to work at al for adults, and for children
there isno evidence that it works even as well as talking about sports.

The rea reason that psychotherapy doesn't work even as well as
one might expect from placebo effects alone is that it is not generally
designed to do so. That seems unlikely only aslong asyou don't look
too closely at what actually happens in the course of therapy, as long
asyou don't look at what hasal ways gone on.

How Therapy |s Not Designed to Change Behavior

In Freud's time, al psychological problems came from sex—too
much or too little, excessive masmirbation, critus interruptus, incest
real or imagined, and unfulfilled erotic fantasies. Today, all our prob-
lems come from low self-esteem engendered by an inadequate home
life. To cure his patients conditions, Freud developed the "talking
cure.” Patients talked about supposedly illuminating dreams and
revealed themselves further through free association and Freudian
dips. In variousforms, thisisstill the dominant approach today.

MEADVILLE, P (AP). An Amish man who beat his wife to
death and cut out her intestines was convicted of a lesser
charge of involuntary manslaughter Seturday. Edward Gin-
gerich, who was charged with murder, admitted to killing his
wife, Katie, on March 18, 1993, in Rockdale Township, about
100 milv~ north of Pitthhjlyil. Tl beat her, kicked her in the
head with heavy work boots and then used a kitchen knife to
remove her organs, according to trial testimony. Gingerich's
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lawyer said his client thought he was possessed by the devil
because he had headaches, and that he was too mentally ill to
know what he was doing. The jury found Gingerich "guilty
but mentally ill" of manslaughter. A judge will decide whether
to send Gingerich to a mental hospital or to prison for up to
four years. (Napa Valley Register, March 27, 1994)

How would a therapist go about curing Mr. Gingerich, and how
would one know when success was in hand? Deciding if and when
therapy has"worked" depends on what one means by "worked."

From the outcome point of view, therapeutic techniquesfal into
four broad categories that can be usefully distinguished as insight
seeking, emotional validation—both modern implementations of
Freudian psychodynamic theory — behavior modification, and plain
foolishness.

Insight Seekers

Let us say your therapist is an insight specialist. What is he or she
after? Insights, of course, but what's an insight and who is supposed
to have them, you or your therapist?

An insight occurs when you suddenly realize that your mother
didn't really want any more babies after Harry, your much older
brother, was born, that she resented having to work full-time until
she was almost sixty years old, and never having any money to spend
on herself, or any time for herself and her husband.

Why should the sudden readlization that your mother wished you
had never been born make a difference in your life? No reason.
Thereis zero evidence that therapeutic "insights' have any effect on
the patient's life at all. Why would they? You grew up the way you
grew up; you live the life that you live. Suddenly seeing your mother
through a different lens won't change any of that. Insight theory is
nothing more than romanticized wishful thinking. Having an insight
about your mother's feelings from thirty years ago is not the same as
discovering that your spouse is having an affair today. T he latter isan
"insight" that might well have a significant effect on the course of
your life.

By the way, where is the evidence that any particular "insight” is
correct? How do you know that your mother realy didn't want any
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more babies after Harry was born? Why do clinicians give such
weight to these so-called insights, to their own interpretations of the
patient's revelations?

Simple. Because they make sense. Ah, the lure of the coherent
narrative.

Given a cultural backdrop of pervasive Freudianism, it only
takes acceptance of a few basic assumptions for the patient to accept
the therapist's story as true, to accept the insights as valid: To wit:
The mother-child relationship defines all love relationships in the
future, and if mother was hostile but in denial she constantly gave the
poor child mixed messagesabout love and acceptance, which resulted
in an emotional insecurity that makes the adult child a demanding
and conflicted lover today, with an unhappy marriage entirely due to
the mother's initial ambivalence.

Is that sad story really the only possible narrative to account for
the emotional ups and downs of the patient's life? Of course not, but
apparently only an overly critical person would object that there are
probably any number of relationships, experiences, attitudes, expecta-
tions, and patterns of behavior that go into determining the quality of
a marriage or parenthood; that no one has the ability to re-create the
complexity of the mother's many feelings and the way they changed
over time and expressed themselvesin innumerable actions and omis-
sions; and that it is quite possible to write dozens of storics to fit the
few known "facts" of the case.

Any story that "makes sense” to therapist and client is consid-
ered not only good enough, but necessxily true.

Dr. Lenore Terr gives a fascinating and highly disturbing
account of the process of Eileen Franklin discovering "true" insights
about her father, George:

A few months after she remembered Susan Nason’s murder,
Eileen began to see hersdf around the age of seven or eight
being raped by a black man with a green-tipped Afro haircut.

. After tdling this story © [the prosecutors] invedigators,
Eileen redlized that her mental representation of the rapist
had come from aJimi Hendriv poster on the rapist’s wall, . . .
[Soon] the man who actually raped her came to mind. It was
her own godfather. His white face gradually imposed itself
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onto the memory. Thisman . . . had arranged with George to
rape George's daughter. It was a Sck gift from a father to a
friend.

| felt satisfied that we understood how Eileen's mental shift
from her black Jmi Hendrix rapist to her white godfather had
occurred. (Terr 1994, pp. 41-42; italicsadded)

Itisnicethat Dr. Terr felt satisfied by Eileen's creative turn, but
didn't she think it alittle odd that Eileen changed her story only after
the prosecutor's investigators expressed doubt about it?

Every therapist has encountered any number of "insights” that
are al too soon replaced by newer ones. Why are they allowed to tes-
tify otherwise in court? Therapists know that so-called insights can
be both wrong and dangerously misleading. They know that memo-
ries can be fase. But they need to hold on to belief in the validity of
insights to make sense of the whole therapeutic processin which they
are engaged.

They also need to believe in insight if therapy is ever to be ter-
minated, since illuminating insights are supposed to provide the key
that leads to psychodynamic resolution and the end of distressing
symptoms. (Freud, oddly, both disclaimed the process yet followed
the practice.) That some people remain years in therapy with the
same therapist might lead one to believe that there is a certain defi-
ciency in insight theory or else acertain insight deficiency in the par-
ticular relationship, but it's not necessarily so.

More likely, these long-term clients, like Woody Allen, have
therapists who areinto emotional support rather than insights.

Emotional Validation and Esteem

Emotional validation is huggy therapy; it is supposed to build up the
patient's self-esteem, and make him or her less anxious or depressed
or whatever.

Huggy therapists say things like "l hear you saying that it hurts
your feelings when your daughter says she hates you and you are a
bad mother™” and "How does it make you fedl to have spent ten years
at a job you despise?’

Huggy therapists put you in touch with your feelings and vali-
dates them once you are in touch. In plain English, that means you
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express feelings in therapy that you didn't express much before and
the therapist tellsyou it is okay to fed the way you fedl.

So what's wrong with talking with a warm and sympathetic lis-
tener about your problems? Nothing at dl. It's a perfectly sensible
thing to do. This support serviceis a necessary social function that
used to be provided by our wise old grandmothers, our experienced
Uncle George, or the family minister — people who had seen a great
deal of lifeand had given it agreat deal of careful thought. In today's
highly mobile and less traditionally religioussociety, it is quite appro-
priate that these services be provided by "professonas’ —people
whose job it isto listen, to give warm support, to provide perspective
on problems, to help peoplefed better.

But what effect is this so-called emotional validation supposed
to have on your life? The therapist, after al, is just a paid, profes-
siona emotion validator. How is his or her validation supposed to
transfer into your red life outside the therapist's office? Your
daughter still hates you and your boss still thinks you're a dacker.
Who cares if your therapist is sympathetic? Not your daughter or
your boss, that's for sure. There's no evidence that warmth from a
therapist changesthe patient's life for the better.

Why would it? Huggy therapists have promulgated the utterly
unsubstantiated notion that talking about your feelings, "unbottling
the rage” or “letting the anger out,” will effect real change in a
person's life. The idea seems to be that encouraging adults to throw
tantrums will make them better people. That approach is about as
effective with grown-ups as it is with kids. It springs from nothing
other than the psychocultural belief that restraint and responsibility
are bad, the free expressvenessof the innocent and primitive child is
good. At least wise Uncle George and the family minister insisted on
imposing some sense of perspectivewhen they were beingemotionally
supportive. The current psychotherapeutic enshrining of emotiona
expression does no such thing, and flies in the face of common sense
about behavior and well-being. Feeling good in the therapist's officeis
nice, but what doesit have to do with feeling good about the manage-
ment of lifés normal checks, opportunities, and challenges? Nothing.

Fmotional validaton therapy stands on di¢ same insubstantial
ground of wishful thinking as insight therapy. Insight therapy and
emotional validation cannot work hecause they are not redly
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designed around any other goal than simply talking to the patient and
making up stories with the patient—and, all too often, the thera-
pig—as the star. They are certainly not designed to change the
behavior of the patient that is contributing to his or her unhappiness.

For dl that talking can be a pleasant, if expensive, way to pass
the time, what isimportant is what you do, how you change your life
to make it better, how you change the way you live your life to make
you feel better. Changesin how you feel about your daughter or your
boss come from actually making changes in the way you interact with
those people; they do not come from talking about the daughter or
the bossin the therapist's office.

Behavior M odification

For clinical practitioners to claim that therapy works, they should be
able to show that not only do their patients feel better, they act better
too. They lose weight, drink spring water instead of wine, make more
time to spend with their children, perform small acts of kindness to
please their spouses, double their productivity at work, and begin to
trust the boss and co-workers. Dysfunctional, unhappy-making
behaviors should decrease, and functional, happy-making ones
increase. Do they?No, in general, they don't.

For dysfunctional behaviors to change, both therapist and
patient must focus on changing them. Most therapists never dream of
directly attempting to change dysfunctional behavior, but there are
some therapists, the ugly stepchildren of the therapy world, for
whom behavioral change is the sole goal of therapy. These behavior-
ists, as they call themselves reasonably enough, can be fairly effective,
especially with some behaviors that are highly undesirable to the
patient, for example, phobias. No one wants to be scared witless by
harmless situations. Patients with phobias are usually highly moti-
vated to get rid of the distressing behavior, and inch by inch they
change the way they act and react in the phobic situation.

Behavior modification essentialy involves making a new behavior
more desirable for the client than the old behavior. For instance, you
can train a puppy to hold its bladder until it gets outside, but the
training requires that the master turn bladder evacuation inside the
housc into an unplcasant experience while simultaneously making evac-
uation outside pleasant.
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This same procedure was underiaken in the film A @ ockwork
Orange. The patient was a young man who got his kicks terrorizing
and raping women. His government therapists modified this behavior
by making any actions or reactions in that direction extremely
unpleasant, while rewarding their opposites. It worked well enough,
in the film, but it required that the government agents— therapists—
control thewhole world of the patient.

Behavior therapy can change behavior; there is no question
about that at al. But there is also little question that its effectiveness
isafunction of the amount of control over the situation the therapist
has. When behaviorists train animals, the usua approach is to starve
the animals down to 80 percent of normal body weight so that they
will work for food rewards. A hungry animal will work quite hard to
get food; a satiated animal will do nothing at al. It is just not feasible
to starve down the entire behavioral therapy client population to 80
percent of their normal body weight.

Viewed strictly in term< of behavioral change for the betterment
of the individual and for society, the outcome picture for modern psy-
chotherapy is rather blesk. Insight therapy and emotional validation
therapy can't change behavior because they are not designed to do so.
Behaviora modification, which is so designed, cannot change behavior
because the controls on the individual necessary to effect changc are
not consistent with the idealsof our modern society. That eaves only
the last category of therapy techniques— plainfoolishness.

Plain Foolishness
Thistestimony and cross-examination, from a 1993 civil trial for past
psychicinjury, provides aflawless example of this approach.

Attorney: Can you help me understand some of the terms that you use
in describingsome of your therapy work?What are Bio-energetics?

Therapist: Bio-energeticsisaform of therapy that dealsdirectly with
breaking down "Body Armor" through doing various physica
activities.

Attorney: And what kind of physical activitiesdo you employ in your
therapy group or individual therapy?

Therapist: It's primarily in Group Therapy and Anger Work in
which a person might usc atennis racquet to hit pillows. They
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might use a Rage Restraint in which people restrain a person so
that they're safe and able to use the full force of their body to
release energy.

Attorney: How doyou usg, if you use, Psychodramain your therapy?

Therapist: Through reenacting different life experiencesthat people
have. Either to re-create, to reenact, the same experience so that
people can get in touch with their feelingsabout that. Or, some-
timesto reenact it in away so that they have the experience of a
different outcome.

Attorney: Doyou do Trance Work?

Therapist: Yes Through either aVisuaization or Guided Imagery.
Usudly if I'm doing Trance Work it's around people devel oping
arelaxation or Guided Imagery in terms of constructing their
own inner place of solitude or —primarily, | useit for relaxation.

Attorney: Can you give me an example of Guided Imagery?

Therapist: Um-hmm, sure. There'sone that's rather famous about
allowing yourself to relax and to create a pink bubble or balloon
for you to climbinto, and to experience the sensation of
floating. Be able to experience that as arelaxation. In particular
teach people how to use that so that if they're in astressful situ-
ation they can use that to help themselvesrelax. (Mateu v.
Hagen, 1993)

This is just a smal sample of the modern techniques used by
countless therapists to help their clients regain their mental health,
just ataste of the many "treatments" paid for by our various insur-
ance plans.

What's wrong with them? What is wrong with bio-energetics,
with breaking down body armor, anger work, hitting pillows with
tennis racquets, and rage restraints, with using the full force of the
body to release energy, with psychodrama, corrective parenting tech-
niques, age regression, trance work, visualization, guided imagery,
and pink bubbles?

Is there any evidence at all —objective, scientific, impersonal,
disinterested evidence—that falling into trances, fantasizing about
pink bubbles, and beating pillows with tennis racquets while
screaming out hatred improves mental health or quality of life, or
changes behavior?There s not.
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Pushing this foolishness onto the gullible public as respected,
valid, effective therapeutic techniquesdestroysthe ability of the whole
society even to begin to ak whether psychotherapy does work or
whether it ever could. In the face of clear unreason on the part of the
therapist, where does that leave the question of reasonable evaluation?

The testimony above was given on the witnessstand, as the thera-
pist was explaining supposedly scientifically sound and reliable tech-
niques for accessing the hidden psyches of her paucats. Why, in the
name of sanity, do the judges sit there and listen politely to such
stuff? When this is the so-called therapy that leads a patient to make
a lega clam for compensation for psychological injury —and it so
often is—how can that claim be anything but suspect? When thisis
the so-called therapy that is offered our judicid system by the sup-
pliers of rehabilitative services for convicted criminals, how can the
public be anything but outraged?

Given this as state-of-the-art, court-ordered, taxpayer-paid,
rehabilitative psychotherapy in Amcrica today, society would be
better off tying wife beaters, sex offenders, and substance abusers to
trees with gourds shaken in their faces. At least the trees and gourds
wouldn't cost the country so much.

Plain foolishness cannot work with patients because it is just
that, plain foolishness.

REHABBING CRIMINALS

So can psychotherapy work for the average dightly messed-up person
who chooses to enter therapy for help with his or her problems?
Sadly, the answer is usudly not. One cannot then help but wonder
just how well it works to "'fix" the criminally insane.

All over the country, those judged not guilty of their crimes by
reason of some definition of mental mess-up are sent to hospitals
where they receive therapy for wife beating or disemboweling, child
molesting and other assorted alegedly mentally caused behavior
problems. When they are better, they are released back into the gen-
eral populace.

There is an even larger number —actually, a vast number —of
criminalswho are sentenced to some form of psychological treatment
or are forced into rehabilitation thcrapy as a condition cither of
avoiding prosecution or of parole.
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That is alot of clients. Rehabbing criminals is a very big busi-
ness. We— the public, that is—pay for it. Doesit work?

Why Therapy Can't Change Criminal Behavior
How could it?

If psychotherapy works no better than talking about hockey
with the average, unjailed population of the mentally distressed, how
could it possibly be thought to be more effective with the jailed popu-
lation of matricides, drunks, druggies, sex offenders, and wife and
child murderers? (Well, certainly therapy works for matricides.
Nobody does that twice.) How could it be said to help unwilling wife
beaters coerced into "treatment” as a condition of probation or
parole?

What is the goal of sentencing criminals to therapy? It should be
behavior change, right?What else? Criminals behave in ways that seri-
ously inconvenience the rest of the members of society. We want them
to stop. American society and our legal system want to use psy-
chotherapy treatment programs to rehabilitate criminals, both adults
and "troubled youth." We want to change their behavior and make
them lessinconvenient, more productive members of society.

But can rehabilitative psychotherapy accomplish this? No.
We've aready seen that insight and emotional validation therapy are
unable to produce behavior change in anyone. They have nothing to
do with changing behaviors. How about beating on pillows with
tennis racquets or fantasizing about pink balloons?Will that cure the
rapist, the child molester, or the car thief? Get real, as the kids say.
Okay.

What about behavior therapy? We ordinary people want to
change the behavior of criminals without the expense of keeping
them in prison. Can we do it with behavior therapy? No, not unless
we could control their environment as thoroughly as that of a labora-
tory animal. This degree of control would evaporate when we
released them.

On February 23, 1988, Jesse Timmendequas concluded a six-
year prison term for molesting and trying to strangle a 7-year-
old girl. He wulked out of the Adult Diagnostic and
Treatment Center in Avend, [New Jersey,] the state's thera-
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peutic prison for sex offenders, a free man, unsupervised and
anonymous.

Last week, the 33-year-old laborer—a reluctant participant
in therapy at Avend . . . was charged in the rape and strangu-
lation murder of another 7- ear-old, Megan Kanka, his
neighbor in Hamilton Township. (Patterson, Star-Ledger
[Newark], August 7, 1994)

Some advocates for criminals argue that the incarccrated or the
potentialy incarcerated have a higher motivation to change than
their unjailed counterparts, but there is no evidence that that is true.
That many of them certainly have a strong motivation to get out of
jal isnot quite the same thing. But it makes no difference in any case.

It must not be forgotten too that part of the modem therapist
agenda is the view that criminals are victims, that it is their family and
society that are to blame for their crimes, not the criminals themselves.
Since it is quite likely that the criminal agrees with this view, what
progress should society expect to follow from the happy meeting of the
therapist and criminal minds?A real change in attitude?

In 1978, Michael Kelley was found not guilty by reason of
insanity of the rape and murder of two young women in Massachu-
setts. He was sent to Bridgewater State Hospital —the state hospital
for the criminally insane featured in the 1960s Fred Wiseman docu-
mentary film Titicut Follies, which was banned in Massachusetts for
more than twenty years after its relcase. In 1993, forensic clinicians
who evaluated Kelley determined that he had recovered from his
mental illness and was no longer a danger to others. Kelley was
released into the general prison population and four months later was
paroled. A little more than one month after his release into the com-
munity, not quite Sx months after his doctors judged him cured,
Kelley lured two young women, under the pretense of conducting job
interviews, to an isolated location where he raped and killed them.
Soon arrested, he was sent to Bridgewater yet again for another psy-
chiatric evaluation. Eventually Kelley pleaded guilty to these crimes
and was sentenced to spend the rest of hislifein prison.

A psychologist who helped run the state's Tre:tment Center
for the Sexually Dangerous at Bridgewater said last night he
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was "shocked and saddened™” to hear that two of the institu-
tion's former inmates, whose release he recommended in evalu-
ations he made asa private practitioner after leavingthe center,
have again been charged with committing violent crimes.

“It's a horrible situation, of course" said Theoharis
Seghorn. "It's certainly a painful experience for any profes-
sional who conducts an evaluation of an individual who is
released and goes out and commits another crime.”

Seghorn was referring to Michael Kelley and Ralph O.
Houghton, who are among 28 inmates released from the
Bridgewater center since 1990, many over the objections of
the state Department of Mental Health.

Sx of the inmates have been charged with crimes since
their release. Only Kelley, charged with two murders, and
Houghton, charged with raping a retarded man, are accused
of violent or sexua offenses. (Benning, Boston Globe, June 21,
1992)

Charges against Houghton were later dropped for insufficient
evidence.

T he people of the Commonwealth of Massachusetts trusted the
forensic clinicians who testified that Mr. Kelley was mentally ill.
They trusted the clinicians who treated Mr. Kelley’ illness. Lastly,
and most foolishly, they trusted the clinical psychologists who
declared Mr. Kelley rehabilitated and ready to return to society.

Seghorn was head of clinical psychology at the Bridgewater
treatment center and was administrative assistant there for
nearly 10 years before leaving to set up private practice in
1986. Seghorn said yesterday that professionals like himself
are hired to conduct independent evaluations and are paid a
standard feefor their time.

Plymouth District Attorney William O'Malley yesterday
guestioned whether Seghorn should have testified on behalf
of two inmates he had overseen. ... O’Malley questioned
Seghorn’s "expertise” in predicting whether inmates such as
Kelley...are"cured."

"The two casesin question are both cases where he formed
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an opinion where they were termed not sexualy dangerous,”
O’Malley said. "I wonder how ‘e=pert’ that is. Certainly the
safety of the community shouldn't depend on such predic-
tions." (Benning, Bodon Globe June 21, 1992)

Nearly every state in the union today provides psychological
treatment programs for sex ofienders, both violent and nonviolent,
and for men who beat up their domestic partners and their children,
sometimes with sexual violence added in and sometimes not. These
treatment programs are generally paid for by the unwitting, taxpaying
public.

The overwhelming majority of apprehended sex offendersare
not incarcerated or institutionalizcd at al. For those who are
convicted, probation with mandated treatment (and perhaps
some jal time) is the most common disposition. In response
to the increasing demand for sex offender treatment, there has
been a proliferation of both public and private outpatient pro-
grams. (Furby, Weinrott, and Blackshaw 1989, pp. 3-4)

How well do al these proliferating programs work, Michael Kelley
aside?

Effectiveness of Sex Offender Treatment Programs

At [New Jersey's] sex offender prison, 70 to 80 percent of the
inmates are pedophiles; their average stay is between five and
sx years.. .. At Avend, a team of 16 therapists treatsinmates.
Their presence drives the average maintenance cost per
inmate up to $31,000 a year compared to about $25,000 at
other state prisons. A staff member explains, "Every Avend
inmate gets a basic treatment plan upon admission.. .. Some
people think that individua therapy might be more effective,
but group therapy is the preferred method of treatment. . ..
We dso have ancillary groups that teach victim empathy, anger
management, and relapse prevention.”

Today, Avend woiiicials do nut have recent recidivism
studies to support their program. "We den’t realy have a
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standard recidivism study. Resources just don't permit us to
do what wed redly like to do." (Patterson, Star-Ledger
[Newark], August 7, 1994)

Does anyone know how wel the various states efforts to teach
their sex offenders victim empathy, anger management, and relapse
prevention work?

The classic study of the effectiveness of sex offender treatment
programs is that conducted by Lisa Furby, Mark Weinrott, and Lyn
Blackshaw, published in 1989 in Psychologicd Bulletin. The authors
collected and reviewed the results of forty-two studies of male sex
offenders who had been convicted of a sex crime under the prevailing
law or who had admitted to a treatment center that they engaged in
criminal sexual behavior. They included only men for whom the
recidivism data was on record in the criminal justice system, and for
whom follow-up data were available.

These forty-two studies covered a wide variety of crimes, and
various lengths of follow-up periods, and any number of "treatment"
techniques, with recidivism rates varying wildly from 4 to 50 percent
for untreated offenders and from about 4 to 60 percent for treated
offenders. What did the authors find when they pooled and combed
al those data?

Nothing. Right. Nothing.

"We can at least say with confidence that there is no evidence
that treatment effectively reduces sex offense recidivism" (Furby,
Blackshaw, and Weinrott 1989, p. 25).

Well, that should have been the end of that, right? That was
back in 1989. It was not the end. Treatment programs proliferated
still more. There is just too much money involved, too many careers,
livelihoods, and reputations to just shut down the whole scam. Sex
offender therapy must be shown to work.

So yet another analysis of their effectiveness was undertaken.
This one was by Gordon Nagayama Hall, and it was published in
1995 in the Journal ¢ Consulting and Clinical Psydhdogy. What did
Professor Hall discover? Looking just at more recent studies, twelve
of them from 1988 to 1994, with a range of participants from 16 in
the smallest study to 299 in the largest, Hall found that 27 percent of
untreated sex offenders committed additional offenses compared with
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only 19 percent of the offenders who had received treatment. That 8
percent improvement supposedly due to treatment is an overal
average. Four of the twelve studies—that is, one third— showed
results in the opposite direction. That is, untreated offenderswere less
likely to commit new offenses than treated otfenders. Hmmm.

Also, when one looks a bit more closely at what constitutes
"treatment,” the picture takes a slight shift. Ninety-nine of the
"treated" sex offenders were castrated. Only three of those guys reof-
fended. If the castrated men are removed from the "treated” group,
then the difference in recidivism rates shrinks: It is 27 percent for
untreated offendersand 22 percent for psycholngically treated ones.

That is only a 5 percent difference overall. Moreover, the types
of treatment programs and the types of crimes committed by both
treated and untreated groups are so varied that it is impossible to
generalize thsse findings to anything.

Given this enormous variability, it is also dishonest to present a
5 percent treatment effect as so robust as to warrant millions of dol-
lars spent in ever more proliferatins programs. Furby, Weinrott, and
Blackshaw sounded the warning call. It is past time it was hecded, and
useless treatment programs abandoned for the entreprencurial scams
they are.

According to Nathaniel Pallone, a Rutirers University professor
and expert on the rehabilitation of criminal sexual offenders:

We know what works, but certain constraints have been
placed on states by the Supreme Court. The most effective
means is surgical castration. The second is aversive behavior
therapy. The third is " bioimpedence,” or chemical castration.
So, | think the world would be a safer place if you, as a sex
offender, went every week to your parole officer, and every
two weeks to your doctor for an injection. It wouldn't make
you a good boy, but there would not be another victim.
(Quoted in Patterson, Sar-Ledger [Newark], August 7, 1994)

A reasonable person looking only at available data might con-
clude that psychotherapeutic treatment programs for sex offvnders
are a waste of taxpayers dollars, but such avicw is by no means uni-
versaly held. Turning a blind eye to the facts, willing victims of the
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psychologists [obby continue to call for ever more— daring, innova-
tive, promising — treatment approaches.

The quote that opened this chapter is by a character in a work
of fiction—the director of afor-profit sex offender clinic in the novel
Fatal Convictions—but there could be no more realistic an expression
of the true facts about the "proven” effectiveness of sex offender
treatment programs in our country today.

How do we know it works? Because we say it does.

An editorial in the Bogon Globe on June 26, 1992, following the
tragic murder of the two young women by Michael Kelley after he
had been "cured" at Bridgewater, opined:

Kelley’s release wes a terrible mistake, but it would be equally
wrong to impose harsh punishmentson sexudly violent crimi-
nas without offering them treatment. With improved treat-
ment programs, state government has a much better chance
of preventing such crimes and protecting its residents once
these offenders leave prison.

Improved treatment programs? T hisis not wishful thinking; itis
willful blindness.

In another editorial written four years later, after the vicious
knife-point rape of an eleven-year-old boy by a repeat offender, the
Glabe wrote, "Far too many crimes are committed by ex-convicts
released from prison after too little time and too little treatment.
When convicted rapists rape again, the criminal justice system, along
with the actual perpetrators, isguilty” (May 25, 1996).

Too little treatment? And they never learn.

Effectiveness of Domestic Violence Treatment Programs
How well does court-ordered, taxpayer-paid psychotherapy work
with wife beaters?

The 1993 Survey on Women's Health, commissioned by the
Commonwealth Fund and conducted by Louis Harris and Associates,
estimated that 1.1 million women had been kicked, bitten, or hit with
afist or some other object and 2.9 million women had been pus<hed,
grabbed, shoved, or slapped in that year alone. Now, the over-
whelming majority of these instances do not result in arrests. Even in
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states like Connecticut, where arrest is mandated once police are
caled in, 80 percent of the domestic violence cases involve a plea of
nolo contendere or are dismissedin court. It is many of these no-con-
test boyswho wind up in the ever-growing number of trcatment pro-
grams for wife batterers, for perpetrators of what is dways, thesc
days, called domestic assault, no matt<: where or with whom the man
and woman involved live.

We have a staggeringly large number of treatment programs
designed to help the domestic abus<r get over his problems— experts
estimate that there are some fifteen hundred such programs in place
now around the country — so that the people he abuses can get over
theirs. How well do they work?

In September 1995, Officer Curtis Wilson from Barnstable
County on Cape Cod shot and killed ids wife and then himself with
his service revolver. Officer Wilson had been arrested previously for
threatening to kill his wife and had len suspended from the force.
After he and his wife reconciled, Wilson cxtered a psychologicd
treatment program for battcrers. And the police returned his gun to
him.

Brockton police declined to comment yesterday. Brockton
Mayor Winthrop Farwell Jr. said Curtis Wilson had been
forced to surrender hisservice weapon in 1993 after he hand-
cuffed hiswife and put aloaded gun to her head. Farwell, who
spoke with reporters on Saturday, sad that Curtis Wilson,
who began active duty in 1986, completed individual and
group counseling and received a nine-month suspension and
an administrative job before returning to active duty.
(O’Brien, Boston Globe, September 25, 1995)

Apparently the batterers' treatment program didn't work very
well for Officer Wilson.
In an angry column for the Boston Glabe, Eileen McNamara wrote:

What is harder to comprehend is the combination of arrogance
and ignorancethat prompted two mental health professionals to
stake a woman’s life on their assurances that Brockton patrolman
CurtisWilson was N0 longer dangerous.
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He was not exactly a guy who had demonstrated an
impulse toward rehabilitation. He beat and threatened Cheryl
Wilson for years, handcuffing her and knocking her uncon-
scious after putting his gun to her head during one attack in
1993.

For al the benefits of heightened public sensitivity toward
domestic violence, that very attention has spawned a cottage
industry of therapists who think they know how to cure men
who terrorize the women they claim to love.

An admirable goal, that. But where is the science on which
it's based? Where is the empirical research; where are the out-
come studies? Is domestic abuse a psychiatric disorder? A
behavioral problem? A neurological glitch? Is it different
from street violence? Is it about anger? Or about power?
Both?

The truth is that we don't know very much about why men
beat and kill women. We don't know how to make them stop.
And we have not spent the time or the money to find out.
(McNamara, Bogon Globe, September 30, 1995)

Our ignorance about such matters does not, however, affect our
confidence in the batterers' treatment programs. No, indeed. Just a
short time after Curtis Wilson killed his wife and himself, the Bogon
Globe reported that the same town mayor had hired yet another
woman beater as a cop. After the uproar, the new recruit was sent off
to the local domestic violence treatment center — Emerge— for eval-
uation.

Mayor Winthrop Farwell said, "We need an evaluation and
review of his past relationship—what went wrong and why did it go
wrong. It will do two things: assure the public that we do take domestic
violence seriously in Brockton and especialy seriously when were
talking about a police officer" (Anand, Boson Globe, October 8, 1995).

Nothing like faith.

How well do such domestic violence programs work in general?
(Leaving aside the case of the violence control counselor in Hawaii
who became enraged and beat one of his clients to death.) Well, there
the picture is much murkier than it isin evaluating the effectiveness
of sex offender treatment.
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Emerge, the principal court-ordcred treatment prugram for bat-
terers in Massachusetts, and the longest running in the country —it
has been in service since 1977, "the first program for abusive men in
the nation" — does not keep statistics on whether the program works.
Or, if it keeps them, it does not provide them to interested inquirers.
Most programs queried about their rates of successeither cite confi-
dentiality or a lack of resources to explain their inability to provide
statistics on success and failure.

John Keegan was one of two Massachusetts men who allegedly
raped a woman, Kristen Crowley, whom they happened to encounter
one night, June 2, 1996, in a convenience store after along evening of
drinking in a nearby strip club. After allegedly raping her, Keegan and
his buddy, Timothy Dykens, allegedlv smashed her head in with a
thirty-pound rock, killing her. Keegan, just thie previousyear, as acon-
dition of probation for attacking his girlfriend, had been sent to a
domestic violence treatment program at the Gavin House in South
Boston. Apparently he flunked. Like Emerge, the Gavin House pro-
vides no statistics on the effectiveness of its treatment programs for
men who threaten and beat up women.

Where we do have statistics, thie picture iS not encouraging.
Research shows that there is no reliable effect of treatment programs
on incidence of men's violence toward women.

Melanie Shepard, in a 1992 study, found that 40 perceat of one
hundred men aged nineteen to fifty-eight were identified as recidi-
vists after treatment because they were either convicted of domestic
assault, the subjects of an order for protection, or police suspects for
domestic assaullt.

According to Richard Tolman and Larry Bennett (1990), men
who batter drop out prematurely from trcatment programs at very
high rates; the average is 40 percent dropouts. For men who co com-
plete programs, follow-up statistics ¢ver periods of from sx months
to one year show recidivism rates, according to the men's reports or
police reports, from alow of 15 percent to a high of 47 percent. Is
that good? Well, again according to self-report of the men, an
average of 37 percent of men who do not complete programs also
abuse their women again. It doesn't seem like much of adiilerence.

Also, we can't measure “succe>s” of batterer therapy only by the
absence of a re-arrest or by the reports of the batterers themselves.
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They are quite likely to say, " Oh, yeah, great program. Helped me a
lot." With these measures there cannot be any way of knowing
whether the men actually stop beating the women in their lives any
more than one could tell if sex offenders who have not been arrested
have actually stopped committing criminal sexual acts.

According to Evan Stark in a 1995 article, "Most domestic vio-
lence offenders have a long history of assaultive behavior (against
their partners at a minimum) and are unicpentant” (p. 979). Under-
reporting has got to be the rule unless one believes that every sex
offense and every violent act against a woman results in an arrest.
And no one believesthat. N o one believesthat any more than 10 per-
cent of such actsever reach the attention of the police.

When the women victims themselves are asked about the results
of treatment programs, the results are quite different from what we
get with men's self-reports and re-arrest statistics. A 1989 study
showed that after a careful test of a twenty-four-week program, 23
percent of the men who completed the program were not violent
toward their partners versus 22 percent of the noncompleters. No
difference. Thirty-six percent of the completers made violent threats
toward their partners versus 30 percent of the noncompleters.
Worse. And 26 percent of the completers were directly violent
(shoved, bit, slapped, etc.) versus 27 percent of the noncompleters.
Again, no difference. Lastly, 15 percent of the men who completed
the program were severely violent (burned, punched unconscious,
threatened with weapon, etc.) in the first sx months after program
completion versus 22 percent of men who did not complete the pro-
gram. Great.

In short, there was no effect of the treatment program in the
most carefully run of all the empirical studies. The bottom line is that
simple arrest is just as effective as treatment, especially for men who
are employed, and neither may be effective at al unless you keep the
perpetrator locked up. Treatment programs teach batterers to be
more careful about getting arrested again. Period.

As Zvi Eisikovits and Jeffrey Edleson put it in their 1989 review,
"Several mgjor problems appear in research on dl levels of interven-
tion. First, most of the studies ... have been conducted by the very
people who have designed the intervention and thus should be
regarded as self-evaluationsat best” (p. 407).
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These are classic double-sighled studies. We already know that
when we ask therapistsif therapy works, they usually say yes.

The absence of evidence that domestic violence treatment pro-
grams work has not dowed down the willingness of courts to sen-
tence such offenders to treatment, however. This is doubly ironic
when you consider that a significant number of the men sentenced to
psychological treatment for their criminal acts are both physicaly
and sexually violent toward women.

PREDICTING DANGEROUSNESS

Michael Kelley, who was treated and released at Bridgewater in Mas-
sachusetts, suffered from buth of these disabliig conditions. For him
the combination problem was obviously intractable, given the star-
tling speed with which he repeated hi- app.lling crimes as soon as he
was released from the hospital. How could Kelley’s ductors have
failed to know that he was till danrerous?Itistheir job, isit not?

Forensic experts frequently appraise the potential for violent
behavior. Their opinions may intluence decisions involving
criminal sentencing or involuntary commitment. Studies on
the prediction of violence are consistent: cliniciansare wrong
at least twice as often as they are correct. (Faust and Ziskin
1988, p. 241)

Will thisman beviolent in the future, Doctor X?1s he dangerous?

Absolutely not. He has been in the hospital setting for five years
without any trouble. He has met and interacted with numerous
people in different roles and has not displayed any acting out
behavior. Note how he shyly looks away when confronted by others.
Heisafine candidate for release.

What do you think, Doctor Y ? s he dangerous?

As a snake. He ha< bided his time in the hospital for five years,
watching and waiting for just this opportunity. A clever and manipu-
lative fellow, he can make almost anyone believe that he is a changed
man, a peaceful man. See how he dyly drops his eyes when you |ook
at him. Throw away the key.

Ridiculous? It is not nearly 4s ridiculons as what actualy hap-
pens when psychiatrists and clinical psycholaogists are asked to predict
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which hospital patients will be violent in community settings after
release. They are worse than chance. Wo= than ded They are
wrong two thirds of the time! How can that be?

John Monahan, in his 1981 book Predicting Violent Behavior,
reviewed and summarized al the available research on the ability of
psychiatrists and psychologiststo predict violent behavior. One of the
first was a large study by Kozol et a. (1972) of 592 male offenders at
the Massachusetts Center for the Diagnosis and Treatment of Dan-
gerous Persons (Bridgewater). Most of the men had committed vio-
lent sex crimes. Over the first "five-year follow-up period following
release, 8 percent of the 386 men predicted not to be dangerous
became recidivists by committing a serious assaultive act, and 34.7
percent of the 49 predicted to be dangerous committed such an act
during the ten-year period studied” (Monahan 1981, pp. 72-73).

That 8 percent means that only 31 men out of 386 committed
another violent sex crime after being judged no longer violent or dan-
gerous by the professional state-employed forensic evaluators. That
sounds pretty good unless you are one of the victims of these violent
predators. How safe would you fed crossing the street if you knew
that eight out of one hundred times you would be hit by atruck?

As Monahan points out, 65 percent of the men identified as dan-
gerousdid nat, in fact, commit adangerous act, at least in the ten years
they were followed. That means the forensic evaluators were wrongin
rwo OUt 6 every three predictionsof discovered violence. (Again, no one
knows how many acts of undiscovered violencewere committed.)

A 1977 study run at the Patuxent Institution in Maryland
snhowed that 31 percent of the inmates recommended for release
committed another violent act in the three years following release,
compared with 41 percent of the men who were judged to bestill vio-
lent. That means these forensic evaluators were wrong some two
thirds of the time for violent offenders judged to be either dangerous
or not dangerous.

These data are not isolated findings. They have been replicated
in very large studies in New York and Pennsylvania. In a review
article published in the American Journal 6 Psychiatry in 1984, Mon-
ahan concluded that the bottom line was, " Clinical predictionsof vio-
lent behavior among institutionalized mentally disordered people are
accurate at best about one-third of the time” (p. 11).
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Terrence Campbell, in a 1994 article in the Mickigan Bar
Fournal, writes, " The accuracy with which clinical judgment predicts
future events is often little better than random chance. T he accumu-
lated research literature indicatesthat errorsin predicting dangerous-
ness range from 54% to 94%, averagingabout 85%" (1994b, p. 68).

Why not just flip pennies or draw cards? Why not put on a
blindfold and choose without being able to identify the patients? It
could hardly hurt an accuracy rate that hovers at less than one out of
three times correct.

In 1995 the city of Boston paid out $1 million in a wrongful
death settlement to the widow of an elderly man who suffered a fatal
heart attack during a police drug raid mistakenly targeted at his
apartment rather than at the neighbors upstairs. Shouldn't the fami-
lies of victims of state-certified-mentally-healthy-ex-criminaldike-
wise be empowered to sue for wrongful death at the hands of a
negligent state? The family of one of Kelley's victims is reportedly
suing the Commonwealth of Massachusetts.

Sylvia McFarland of Tacoma, Washington, is aso trying to
make the state accountable. Ms. McFarland’s "teen-age daughter
[allegedly] was stabbed 56 times by a man psychiatrists had called a
sexual psychopath who was likely to harm women if he was free.
Now, McFarland has filed a wrongful death lawsuit accusing state
correction officiads of gross negligence in releasing Johnny Robert
Eggers, failing to supervise him and then failing to warn the commu-
nity." The state is claiming that the parole board is covered by judi-
cia immunity (Sesttle Pogt Intelligencer, August 9, 1996).

There is no psychological cure for the desire to beat up women,
to rape and murder them. The very idea that psychotherapy today
could even pretend to such an ability is ludicrous. Ye liberal news
editorialscall endlesdy for ever more “treatment” for these offenders.
This showseither extraordinary faith or willful blindness.

It isnot just potential victimsof crazed killers who are hurt by
the fraudulent presumption that forensic psychologists can predict
dangerousness accurately. It is dso the "dangerous” criminals them-
selves. People convicted of violent crimes are sentenced to death
when psychologica professonastel the jury and the judge that the
defendant isa continuing danger to the community.

In the 1983 case of Bartfost v. Estelle, the Supreme Court of the
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United States ruled on the habeas corpus petition of Thomas Barefoot
challenging the reliability of psychiatric predictions of dangerousness.
The Court turned him down and let his death penalty stand.

Justice Harry Blackmun, writing for the dissenting minority,
provided the following evaluation of the psychiatric testimony at the
trial court level.

Last, the prosecution called Drs. Holbrook and Grigson,
whose testimony extended over more than hdf the hearing.
Neither had examined Barefoot. . . . Dr. Holbrook . . .
informed the jury that it was "within [his] capacity as a doctor
of psychiatry to predict the future dangerousness of an indi-
vidual within a reasonable medical certainty,” and that he
could give "an expert medical opinion that would be within
reasonable psychiatric certainty asto whether or not that indi-
vidual would be dangerous to the degree that there would be a
probability that that person would commit criminal acts of
violence in the future that would constitute a continuing
threat to society.”

Doctor Grigson . . . testified that with enough information
he would be able to "give a medical opinion within reasonable
psychiatric certainty as to the psychological or psychiatric
makeup of an individual,” and that this skill was " particular to
the field of psychiatry and not to the average layman.”

... Findly, Dr. Grigson testified that . .. there was a"one
hundred percent and absolute’ chance that Barefoot would
commit future acts of criminal violence that would constitute
acontinuing threat to society.

The defense counsel questioned the psychiatrists about
studies showing wildly unreliable predictions of dangerous-
ness by psychiatrists. Dr. Holbrook said that he disagreed
with their conclusions. Dr. Grigson said he was not familiar
with most of these studies, and anyway their conclusions
were accepted by only a "small minority group™ of psychia-
trists, not by the American Psychiatric Association.

Because of the testimony of these two overconfident psychia-
trists, Thomas Barefoot was sentenced to death.
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In this case, the APA tiled an amicus curiae brief informing the
Supreme Court that the unreliabiliry of psychiatric predictions of
long-term future dangerousness was an established fact within the
profession, that two out of three predictions of violence made by
psychiatrists are wrong— usually in the overprediction direction, and
that a layperson with access to relevant statistics can do at least as
well as a psychiatrist and possibly better, and that the most that can
be said about any individual is that a history of past violence
increases the probability that future violence will occur.

The majority of the Court was not impressed by these facts,
stating essentially, Hey, the APA didn't say they were wrong all of the
time, only mog of the time.

Nor was the Court concerned that the psychiatrists presented
their conclusions about Barefoot — sight unseen—to the jury as med-
icd science. Justice Blackmun was outraged and wrote:

Scientific evidence impresses lay jurors. They tend to assumeit
is more accurate and objective than lay testimony. A juror who
thinks of scientific evidence visudizes instruments capable of
amazingly precise measurement, of findings arrived at by dis-
passionate scientific tests. In short, in the mind of the typica
lay juror, ascientific witness has aspecial aura of credibility.

One can only wonder how juries are to separate vaid from
invalid expert opinions when the "experts" themselves are so
obviously unable to do so. . .. There can be no question that
psychiatric predictions of future violence will have an undue
effect on the ultimate verdict.

Even judges tend to accept psychiatrists recommendations
about a defendant's dangerousness with little regard for cross-
examination or other testimony.

Thomas Barefoot may not have been avery nice man. There are
certainly a good many people who would argue as well that he
deserved to die. But no one, absolutely no one, should be misled into
believing that the decision about whether a man should live or die
should be based on the "scientific" opinion of mental health profes-
sionals about his future dangerousness. Such testimony isan out-and-
out fraud and should not be allowed in our courts.
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BUSINESS OF HELPING PEOPLE

Itis possible that at least some of the innumerable psychological pro-
fessionals involved in providing rehabilitative therapy and predicting
dangerousness in the criminal justice syssem—and quoted in every
news organ across the land—aresimply ignorant about their ineffec-
tiveness and inaccuracies. Perhaps they are simply unaware of the
research that shows they are so bad at what they claim to be able to
do. | don't think so, at least not entirely. | think that you will hear
vague citations of meta-analysis studies, assertions that the
researchers doing the studies don't know what to measure, or vague
claims that new research is showing some effect of some treatment
programs, and, of course, that their own clinical experience shows
otherwise. Forensic clinicians don't think that such research applies
to them, only to other, lesscompetent, practitioners.

Again, don't forget too that we are talking about the livelihood
of tens of thousands of mental health professionals.

What would happen if psychology admitted that despite al the
rhetoric and millions of dollars expended on the development of
treatment programs, the profession is unable to help sex offenders,
wife batterers, or any other criminals change their behaviors?

There would be a lot of people out of work. With so much at
stake, it is too much to expect the truth.

It isalso true that psychologists are afraid to tell the truth about
the uselessness of psychotherapy because they fear that someone out
there might commit suicide who would somehow have been helped
by therapy if only he or she had not been told it was a waste of time.
In the mistaken belief that however ineffective therapy may be, at
least it doesn't hurt anybody, the field of psychology keeps silent
about its ineffectiveness even in crucial legal applications like court-
ordered sex offender and domestic violence programs.

Remember too that scientific evidence about therapeutic effi-
cacy does not really constitute evidence in the eyes of most clinical
practitioners. Most clinicians feel that science is unable to match the
clinical intuitions of the experienced practitioner, and most of them
believe that what they spend their lives doing is not entirely futile.
Thur;lpizb, most Of the m, believe in the rapy.

John Monahan, addressing other professional clinicians, wrote,
"We should decline to launder for the legal system the social and
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demographic factors that anticipate future crime and decline to let
judgesfob off on us the moral balancing of competing claimsfor the
offender's freedom and the predicted victims safety.. .. [The] buck
should stop at the judge's bench, not at the witness box" (1984, p. 14).

What the rest of us have to dec is take Professor Monahan’s
words to heart and implement them without waiting for professional
psychologists to shoot themselvesin the economic foot. They are not
about to do that.

The outraged public must do it for them.



7
Construction of the

Psychological Child

The Child and the Law

| looked at the kids for a moment. They were not something
new. They were something very old, without family, or culture;
prehistoric, deracinated, vicious, with no more sense of another's
pain than a snake would have when it swallowed a rat. I'd seen
atavistic kids like this before: homegrown black kids so brutalized
by life that they had no feelings except anger. It was what made
them so hard. They weren't even bad. Good and bad were mean-
ingless to them.

Robert B. Parker, Waking Shadow, 1994

JUVENILES, JUSTICE, AND PSYCHOLOGICAL
KNOWLEDGE ABOUT CHILDREN
On October 13, 1994, in acrime that shocked the country because of
its callousness and the youth of the perpetrators, two boys—one ten
and the other eleven—dangled a five-year-old boy, Eric Morse, for
five minutes off the roof of a fourteen-story building in Chicago
before dropping him to his death. The older boys tortured and killed
the younger one because he would not steal candy for them.

What is the appropriate course of action for society to take with
respect to such children?

Long before modern clinical psychology entered the picture,
the American legal system distinguished between children and adults
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in assessing responsibility for criminal acts. When children are
accused of crimesit isthought necessary to assess their maturational
competence to stand trial and to determine the appropriate legal
consequences of the crimes for children of different maturational
levels.

It is generally believed that children below acertain age do not
have either the necessary thought processes or the knowledge to
appreciate their criminal actions, and that children under a partic-
ular age can have their criminal behavioral tendencies eradicated by
psychological treatment. The assumption is that most children,
unlike most adults, can be rehabilitated; they can be taught to be
better people, to return to society as full, productive, noncriminal
citizens.

For children, the legal issue of the possibility of psychological
rehabilitation arises not only in the context of sentence, but also in
the initial determination of competence to stand trial. Under
common law, achild under the age of seven is conclusively presumed
incapable of knowing the wrongfulness of crimes. From ages seven
to fourteen, there is a presumption of incapacity that can be rebutted
by clear proof that the child appreciated the quality and nature of
the acts. Again under common law, a child over the age of fourteen
istreated as an adult. Common law has, until rather lately, applied in
most states, subject to statutory age changes from state to state. In
most cases juvenile defendants under the age of eighteen are
processed under juvenile delinquency statutes that are set up to
implement the rehabilitation of the juvenile. Juvenile court, how-
ever, can waive jurisdiction, and authorize the trial of a child under
eighteen as an adult.

If aforensic evauator thinks that ayoung offender can be reha-
bilitated by psychologica treatment, then the child is tried not as an
adult but as a juvenile. This often means, depending on the state, that
he or she will be out of custody at age twenty-one after serving time
in ayouth facility, which is essentially alocked hospital.

Where this determination is not a matter of statute, courts turn
to psychologists to judge whether a particular child understands his
or her crime—if that child is competent— and/or if that child can be
rehabilitated by psychological counseling.

Can psychologists tell the court whether the ten- and eleven-
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year-old boys from Chicago who deliberately dropped the five-year-
old child to his death from the roof of a fourteen-story apartment
house are capable of understanding that their action was wrong?

According to Don Terry, in astory in the New York Ti nes of Jan-
uary 30, 1996, the younger killer had an 1Q of 60 and the older one
76. Mr. Tery, in reporting these scores on the front page of his
paper, is apparently suggesting that the boys were either too stupid or
too immature mentally to understand the nature of their crime. Is
that really what intelligence test scores of 60 and 76 revea about
these children? Or about anyone e se with such scores?

MATURATIONAL COMPETENCE

How do psychologiststell if a child has the necessary competence to
understand the nature of his or her criminal actions? How do psy-
chologists determine, for example, whether a six-year-old child who
attempted to kill a newborn baby actually understands the concept of
the permanence of death? Do psychologists have any special knowl-
edge unavailableto courts and the public on the mental abilities and
general knowledge of children of different ages?Yes they do, but not
a much as they say they do.

IntelligenceTests

When forensic psychologists are asked to evauate the maturational
competence of achild defendant, they often give the child an | Q test.
I Q tests do perform fairly well at predicting academic performancein
school. Since these testsare at bottom general knowledge tests—with
age norms—the psychologist is smply determining whether the
child has more or less general knowledge than other kids of the same
age. And of the same racia background. Different ethnic groups have
different I Q norms for how well children of different ages perform,
on the average, on the tests, so any such evaluation must be inter-
preted relative to the child's own ethnic group.

Does giving the ten- and eleven-year-old children from Chicago
such standardized intelligence tests tell the courts anything about
whether they are capable of appreciating the wrongfulness of their
act?

No. It does not. It showed that both boys perform on the |Q
test at asignificantly lower level than their age and race peers, but it
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tells us nothing about their understanding of their crime.

To make that judgment, any psychological professiona would
have to do what any nonpsychologist would have to do—talk to the
boys extensively, in their own idiom and age-appropriate language;
talk to their teachers; and then wing it.

It is hard to imagine what people expect in this line from psy-
chological tests. Do they expect atest of whether the boys knew that
holding a child off aroof fourteen stories up and then dropping him
would kill him? They knew that. Even the terrorized five-year-old
knew that as he screamed and struggled. Whether it was wrong to
do such athing? They knew that. They did not invite the little boy's
mother along. Whether they had the emotional maturity to control
their actions? What does that mean?Murdering achild at the age of
ten is not the same thing as throwing a tantrum at two, although |
am sure some child psychologists can be found to say that it is.

A Cadlifornia case in April 1996 involved a violent act by a six-
year-old boy that provoked analysis seemingly from half the clinicians
in the country. The boy pulled a four-week-old baby from his crib
and beat him nearly to death with hisfists and astick. The baby now
suffers severe brain damage. The prosecutor, Harold Jewett of
Contra Costa County's juvenile division, was quoted in the W York
Tinas that April as saying, " The minor knew what he did was wrong,
and he did it anyway" and should thus carry responsibility for his
crime" (Goldberg, NW York Ti nes, April 26, 1996).

The young assaillant was initially charged with attempted
murder, but the charges were first reduced and then the prosecution
was suspended after three psychiatrists evaluated the boy. They
diagnosed him with various cognitive disabilities, including atten-
tion deficit disorder, that would make it impossible for him to con-
tribute to his own defense or understand the trial proceedings. He
has been "sentenced" to live in a group home under strict supervi-
sion and with intensive counseling from a psychiatrist and child spe-
cialists.

These same psychologists will no doubt tell you that even in
cases in which a child was mature enough to understand his or her
action and its consequences, and controlled enough to perform that
action deliberately, the child can still be turned around if only the
child receivesenough psychological counseling.
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RUINED LIVESAND REHABILITATION

Charles Huffine, a child and adolescent psychiatrist for the
past 20 years, says that before sentencing, child criminals
should undergo some evaluation by judges and mental health
professionals, to winnow the untreatable from those who do
respond to therapy.

"l have a certain sympathy for the societa belief that there
are some violent offenses that are so heinous, so horrific, they
ruin achildslife. | amin favor of consequencesfor bad acts. . .
But to throw some of these kidsin agarbage heap of humanity
without an assessment is wrong. Kids can get into a lot of
dumb things that don't necessarily predict adult pathology™
(Rechdl Zimmerman, Seettle Rodt Intelligencer, February 6, 1996).

When Dr. Huffine says some violent acts are so bad that they ruin a
child's life, he is not referring to the dead child here. He is referring
to thekillers.

So what do psychologists do when they are asked to make a
determination of amenability to rehabilitation in the case of a child?
They do the same thing the rest of us would do. They look at the
child's family history and make a prediction informed by demo-
graphics. For example, children of intact families have a statistically
lower prevalence of criminal conduct than do children of single-
parent families, so a child from an intact home gets points toward
higher probability of rehabilitation.

They also look at a child's past conduct as a predictor of prob-
able future conduct, because everyone knows that what one has done
before is the best predictor of what one will do in the future (e.g., he
got good grades for the last Six years, so it is likely that he will get
good gradesin the next six years). Nothing is a perfect predictor, but
these factoids are how we—al of us, psychologists included — make
our best bets.

Psychologists, like the rest of us, aso look at the nature of the
particular crime the child committed, and the more horrific the crime,
the more pessimisticthey fedl, the more so as the child’s age increases.
This assessment is rather problematic—as are all pretrial evaluations
that weigh the significance of the crime— becausethe child before mal
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has not yet been convicted of any crime, yet the nature of the crime
and the criminal intent strongly affect the psychological evaluation.

The 200-Pound Child and the Neighbor Lady

Edward O'Brien is the fifteen-year-old in Massachusetts accused of
murdering a neighbor by stabbing her some ninety-six times. His
court-ordered psychologicd evauator, Dr. Richard Barnum, no joke
intended, described O'Brien as an undeveloped teenager (he meant
emotionally, since the accused was S feet four inches tall and weighed
well over 200 pounds) who was agood candidate for rehabilitation.

This concluson was based on O’Brien’s school history—
extremely poor —on anecdotes from teachers and family friends, and
on the doctor's interviews with the boy, who refused to discuss the
crime with this psychol ogical evaluator.

A teacher and a coach said he was a nice boy. So what?Every kid
in the country accused of a hideous crime seems to have innumerable
neighborswho say things like "He seemed like such a nice boy,"” "He
was aways so niceto my Stevie," and "He wes just about to turn hislife
around by graduating from high school and getting agood job." Right.

What do foolish anecdotes have to do with whether Edward
O'Brien will be a danger to the public or whether he will respond to
psychotherapeutictreatment?Nothing. Will he stab another neighbor
to death? Or, next time, a stranger? Just going with the odds, the
answer isno. Most murdererskill only once, so if O'Brien islike most,
he's finished with murder. But most murders make somewhat more
sense than thisvicious, relentless slaughter of a helplesswoman by this
six-foot-four-inch, 200-pound teenager. Who can understand that?
Most ordinary people shake their heads at something like that and say,
"There must be something goofy going on in his head.”

That's what Dr. Barnum said too. He actually hedged his bet on
the question of future dangerousness. The newspaper article de-
scribing Barnum’s testimony says, " The report states that if it is
proved O'Brien had a 'consuming preoccupation’ with [the victim]
that led to a vicious attack, it's reasonable to conclude that 'this sort
of preoccupation might be expected to recur'” (O'Brien, Bogon Glabe
December 29, 1995). That means if something goofy in his head led
to the attack, then it's reasonable to conclude that something goofy
might happen again. Brilliant.
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Presumption of innocence aside, what special professiond
expertise alowed the doctor to reach this careful conclusion? What
specia knowledge did he possess that you and | do not have? How
many psychologica studiesdo you think there are of adolescents who
stab their neighbors some ninety times?

There are none, of course. This is the kind of crime that just
does not happen very often, thank God. Anyone, you or | or the
court's psychologist or highly paid defense experts, would be relying
on exactly the same level and amount of information and intuition in
concluding whether this young killer could be straightened out and
set on the right path. Your guessis as good as mine. Your guessis as
good asthat of the officia psychological evaluator.

We have dready seen that psychological evaluators cannot pre-
dict who will do what in the future, not even who will be violent and
who will not, so whom do these well-paid professional evaluators of a
youth’s amenability to rehabilitation think they are kidding?

Two of the doctors at O’Brien’s pretrial hearing testified that
whether Edward provided investigatorswith clear, accurate, and con-
sistent accounts of his actions should be taken as an indicator of his
probable responsivenessto psychotherapy. Their thinking apparently
is that it is easier to turn a truthful boy from the path of multiple
murder than alying defensive one.

This isn't science. It is a farce. Child clinicians do not make
their evaluations and recommendations based on sound psychological
science. They make them out of the liberal philosophy that views
both children and criminals as victims of their families and of society,
and the child criminal doubly so.

Court-ordered psychologica evauations of children generally
find that nearly all of the child criminals are not sufficiently mature to
stand trial as adults, and, second, and not surprisingly, that nearly all
of these children are amenable to psychological treatment as well.
(Whenever psychologists are asked whether psychological counseling
isagood and needful thing, they say yes. Naturally.) With such acul-
tural philosophy, what else would they find?

Psychol ogistscannot make "expert” determinations of whether a
child can be rehabilitated, of whether achild will be responsiveto psy-
chotherapy, any more than they can make "expert" judgments about
children's capacity to understand the crimes of which they are accused.
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If society fedsthat such determinations are necessary and useful to its
ends, then laypeople must bite the bullet and make those determina-
tions themsalves without the spuriousassistance of pseudo-expertise.

The Ineffectivenessof Psychother apy with Children

The ten- and even-year-old boys in Chicago who dropped the five-
year-old boy off the roof to his death because he would not sted for them
were sentenced to juvenile detention until the age of twenty-one.

With their attorneys and advocates insisting on intensive psycho-
logicd counselingfor the boys instead of punishment, the Department
of Correctionsofficiasassured everyone that psychiatric treatment will
be avallable to these "troubled" children, and the judge in the case
demanded that she receive adetalled treatment plan within two months.

Why?What is the point?

Psychotherapeutic treatment cannot ameliorate even the quite
mundane problems of ordinary children who seek help on their own
or because of their schools or parents. What possible chance does it
have to "cure" a disregard for life so calous that it resulted in the
murder of asmal and helplessyounger child?

I't sounds good to say, "' Oh, my gracious, those kids need help.
We have got to get them some help. Get them into counsdling.” But
it is all romanticized, politicized nonsense. There is no therapy that
cures juvenilemurder disorder. For children there is no evidence that
therapy works even as well as talking about sports.

In a 1992 review of child therapy both in clinical trials and in
professional settings, John Weisz, Bahr Welss, and colleagues found
that in naturalistic therapy settings, child psychotherapy has not been
shown to have any effect at all either from the point of view of simple
statistical significanceor actud clinical effectson the mental health of
children. That means that we actualy have no evidence, not even
weak evidence, that child therapy, recommended by every advice
columnist in America and required by our judges and courts across
theland, works at all.

"What Works' in JuvenileTreatment Programs

Krys Lloyd is an art and poetry therapist at a Department of
Youth Services secure treatment facility in Westborough,
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[Massachusetts,] a home for violent adolescent offenders. She
teachesyoung rapiststo glimpse their own frightened soulsin
the heart of a rhymed stanza. She gives tough, seemingly
impenetrable gang members permission to paint their own
fears. No one judges. No one accuses. But everyone learns.
(Smith, Badon Glabe May 24, 1996)

There are dozens—thousands— of treatment programs for
juvenile offenders. Anyone involved in the juvenile justice system,
when asked about the effectiveness of these programs, will tell you
that, sure, some of them are not very effective, but that is not true of
all of them. Just recently, in October 1994, the Department of Justice
published a big report, a guide to "what works." How could they do
that if there is no evidence that rehab programs for young criminals
work? Good question.

Anyone who seeks objective information on the effectiveness of
all those compassionate, taxpayer-funded, child rehabilitation programs
would do well to contact the Department of Justice to request a copy of
that report, What Waks Promising Interventionsin Juvenile Judice

The naive might believe that a report on juvenile offender treat-
ment programs entitled What Works might actually be an evauative
study of the outcomes in terms of recidivism, future schooling, and
later employment of the youths served by these rehabilitation pro-
grams. Itisnot.

No objective or statistical evaluative analysis whatsoever went
into the report. As the principal investigator, |mogene Montgomery,
put it:

Limited in our efforts to conduct an extensive evaluation of
each program, we designed a research methodology that first
identified essential components of effective programs. . .. We
then asked 3,000 experienced judges, court administrators,
and chief probation officers to nominate and rate programs
they had recently used. We then sent surveys to the adminis-
trators of the nominated programs. T he results of our efforts
comprises What Works a program directory that contains 425
nationally nominated programs. (Montgomery, Torbet, Malloy,
Adamcik, Toner, and Andrews 1994, p. ix)
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It is clear that it is not just clinical psychologists who don't
understand science.

What is the likelihood that program administrators who
received asurvey from the Office of Juvenile Justice and Delinquency
Prevention asking them to evaluate the programs that provide them
with a living would send back the questionnaire saying their pro-
gramswere awaste of time and taxpayers money?Zero.

Program administrators, when asked to evaluate their own pro-
grams, repeatedly reported that the programs were working quite
wdll for an important number of troubled youths. They communi-
cated these findings to the Deparunent of Justice, which put them in
itsreport on What Waksin the kid rehab business.

Many program administrators failled to provide the Justice
Department with the requested information on costs, but calculating
from the data that were made available, for programs based on psy-
chological counseling (individual, group, or family counseling) of the
offenders, the average stay is about ten months, and the average cost
per day is about $115 per child. That works out to about $34,000 per
child to rehabilitate the child through psychological counseling. This
despite the fact that psychotherapy has never been shown to work
with children.

Thirty-four thousand dollars per child across ten months times
the thousands and thousands of youths remanded to these programs
is far too much money to throw away through this hall-of-mirrors
exercisein intellectual dishonesty.

Judges bdieve in the vadue of these programs because they sen-
tence children to them, and no judges in their right minds would do
that if they had not been given reason to believe in their value by the
peoplewho administer and evaluate them.

Probation officers likewise rely on the psychological profes-
sionals who make their livingsin the youth rehabilitation business.
And those psychological professionals will be the last to disparage
either the effectiveness of the treatment programs or their own
sill at evaluating and effecting the rehabilitation of youth
offenders.

We continue to believe that this kind of treatment works, and
our related desire to treat children asless responsiblefor their actions
than adultsleads to other problemsas well.
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THEMYTH OF COURTROOM TRAUMA

Todays news reports are filled with accounts of trialswhere the judge
has befriended the young accuser, dropped judicia ropesin favor of
less formal raiment, and allowed the child to testify with his or her
psychotherapist seated up on the witness stand, holding hands with
the alleged victim.

The particularsof any individual case aside, are setups like these
fair trials?In afair trial, the prosecutors would be trying to prove to
the judge and the jury that the child was injured or kidnapped or
whatever and that the defendant was the perpetrator. The court itself,
and the judge of that court, is not supposed to take a position on guilt
or innocence until the evidenceis heard.

But what is happening in cases involving children accusing
adults of terrible things? Why are psychotherapistsseated up on the
witness stand holding hands with the testifying children? Because
child psychologists—who must know —say they should.

The child psychologistson whom the courts rely have numerous
ideas for helping supposedly fragile children navigate the legd
system. Severa of the proposas are designed to spare children the
supposed trauma of testifying in court face-to-face with the people
they have accused. One proposal isthat children should be alowed to
testify on video, another that children should testify in the judges
chambers, or behind some kind of screen, or via closed-circuittelevi-
sion. It is frequently suggested that children not be called to testify at
al, or if called to testify that they not be subject to cross-examination.
In the flurry of proposalsto protect children from alleged testimonial
trauma, the memory of the child testimony in the Salem witch trials
seems to have been lost to the mistsof time.

In the interests of further protecting children from courtroom
trauma, some judges have invented other nove trial procedures. In
the Massachusetts trial of Fells Acre day care worker Gerald Ami-
rault, Judge Elizabeth Dolan removed her judicia robes during the
trial and, in her street clothes, sat down next to the children who
were seated in front of the jury box flanked by their parents, who
served as a screen between the children and the defendant.

The idea behind al these protective procedures is the under-
lying psychological assumption that children will be severely trauma-
tized by open court testimony and cross-examination, that confronting
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the accused face-to-face, and being challenged by a defense attorney,
will subject the child to a trauma as great if not greater than that of
the original experience.

Resear ch and Reality

How do psychological experts know that testifying in court trauma-
tizes children? They don't; they just think it does. Their clinical
intuition tells them so. Is there good, solid research to support the
belief that testifying in court damageschildren psychologically?No.
I's there good, solid research to support the belief that testifying in
court is worse for a ten-year-old than for a twenty-year-old? Is
worse for a child than for an elder? That a ten-year-old child
recounting molestation will be more"damaged" than a twenty-year-
old woman recounting rape, more damaged than the frightened
eighty-year-old terrorized and beaten in a home invasion? No, no,
and no.

Let's be clear about this. Testifying in court about something
horrible that somebody terrible did to you is a lousy, rotten experi-
ence. It is extremely likely that it will make your heart race and your
blood pound and the sweat pour off you. You may well have horrible
nightmares. You will drag your feet into the courtroom, avoid the
eyes of the defendant, and feel diminished and cheapened by the tac-
tics of the defense attorney. This is true whatever your age. There's
no way around it.

It is perfectly reasonable that parents and prosecutors and
courts—even psychologists—want to spare children the unpleasant
experience of testifying in court. But in their quest to spare the chil-
dren, they have further sabotaged the entiretrial process.

Traumatizing Our Justice System
Protecting a child from the supposed trauma of confronting and
accusing an aleged perpetrator in court presupposes the guilt of the
accused; protecting the child from the defendant presumes that the
defendant is guilty of the crimes before the trial is heard. The whole
trial isasham.

Are psychotherapists seated next to witnesses supposed to be
invisibleto juries?Are jurors supposed to be unaware of their suppos-
edly protective role? Are they supposed to disregard as irrelevant to
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guilt or innocence the supportive behavior of parents and judge?ls
there astandard bench instruction to that effect?" The jury will disre-
gard all of the extraordinary measures taken to protect this innocent
child from that dangerous and guilty defendant”?Of course not.

An assessment of the guilt of the defendant is the reason for the
trial, but the whole arrangement tells the jury that the defendant
cannot be innocent. It tells the jury that the defendant hurt the child
before and is likely to hurt the child al over again in the courtroom.
Are jurors presented with such biased trial procedures even capable of
considering the idea that the accusations may have come not from a
basis in fact but from overzealous prosecutors or even from the sup-
portive psychotherapist—an increasingly common occurrence these
days?How could they be when the judge has madeit clear that he or
she believes that the truthful child must be protected from traumatic
contact with the guilty defendant?

What does this do to the right of the defendant to afair trial, to
the presumption of innocence, and to the assumed impartiality of the
judge?1t completely obviatesthem. The trial is biased, the defendant
is presumed to be guilty before the prosecution has even begun to
make its case, and the judge has already reached a judgment before
the trial even opens. All of this because psychologists convinced the
courts on the basis of nothing more than myth that children are per-
manently damaged psychologicaly by testifying against accused
abusersin court.

Thereisno reason to believe that appearing in court as avictim,
awitness, or asubject of disputewill traumatize achild. Thereis con-
siderablereason to believe that the extraordinary measure undertaken
to protect children from this hypothetical trauma has severely trau-
matized our justice system. The myth of courtroom trauma for chil-
dren does not exist on its own. It derives directly from the broader
clinical myth, the myth of the fragile child.

MYTH OF THE FRAGILE CHILD

The myth of the fragilechild derivesfrom the core clinical belief that
individuas are created, essentidly, by the forces acting upon them—
principally parents, but also the larger society —and that the process
of formation is fraught with peril for the child. Almost anything can
and does go wrong. T he smallest mistake on the part of the caretaker
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forever damns the child in some indefinableway. Clinicianshold that
the fate of the child liesin the hands of the caretaker, but the grip of
the parental hand on the child's collar of fate is about as sure as a
grasp on water.

The overwhelmingmajority of clinical psychologistsbelieve this
myth to be true in the absence of any evidence that it is so, and,
indeed, even in the face of evidence that the opposite is true.
Research shows over and over again the resiliency and adaptability of
children even in the face of horrific—if al too common—experi-
ences like war, mutilation, starvation, loss of family, destruction of the
home, and so on.

Even brain functioning in young children is quite adaptable.
Children quite often recover from brain injuries that leave their
eldersimpaired for life. We don't get less vulnerable to mental injury
with increasing age, we get much more so. Resilienceis a character-
istic of youth.

So why do the child clinicians have such a different view of the
vulnerability of children to psychological injury? Part of the answer
may be that the children clinicians see every day are children who
have been noticeably hurt by something in their lives, children who
for one reason or another are having trouble functioning well at
home or in school or in the larger community. A steady diet of hurt
children might well make one feel that al children are fragile crea-
tureswho are easly hurt.

How did psychological experts get courts and lawmakers to
believe the myth of the fragile child?That was easy. Judges, prosecu-
tors, attorneys, juries, and parents—we dl live in the same culture,
and because we do, we all buy into these same psychocultural myths.
We dll buy into the belief that "children” —legdly defined—are not
responsiblefor their commission of criminal acts however vicious or
violent, that legal children are indefinitely malleable and can easily be
rehabilitated by the trained psychological professional, that *chil-
dren” can and will be irreparably traumatized in court—that even
testifying can shatter the glass of their psychological being, and that
al children at bottom are essentially asfragile as glass.

We believe these myths, and the ramifications for our justice
system have been extensive.

The worst myth that has been perpetuated through the
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unremitting officesof the professional psychologist is that not only
are forensic evaluators—in their various guises of social worker, child
psychologist, and psychiatrist—speciadly trained to unerringly detect
what is good or bad for the minds of children, but that they have as
well the power to read those minds, to peer into the souls of children,
and to see their certain pastsand their likely futures.

Preying on the understandable fears of parents and concerns of
judtifiably interested social policy makers, professional child evalua-
tors have been not only greatly but uniquely empowered by our leg-
islatures to "advise" our courts—with an iron hand—on the
determination of any and al facts relating to children as victim or as
witness.

MYTH OF THE WHOLE TRUTH AND NOTHING

BUT THE TRUTH

This extraordinary empowerment of the self-styled child expert has
had several serious consequences for our justice system. Police, pros-
ecutors, and judges are left with very little choice but to accept the
word of these experts about the psychological nature and functioning
of any and dl children, both generally and individualy. Thus, we
have Larry Hardoon, a lead prosecutor in one of the Massachusetts
Fells Acre day care abuse cases, on national television, making the
unaccountable claim that children do not, cannot, and will not make
false allegations about anything even faintly sexua or, indeed, about
any very important matters.

Why did he say that? Because the state-certified child psy-
chology experts told him it was so. He wasn't making it up. He was
relying on experts.

Are the experts right? Do children make fdse clams about
vitally important matters? Can they?Will they?

Of coursethey will and they can and they do.

Believe the Child Experts

Consider some of the clams children made in a few of the more
prominent day care abuse cases that came to trial over the last dozen
years. Children in the McMartin Preschool case in California, under
the tutelage of social worker Kee MacFarlane of Children's Institute
International, accused various members of the McMartin-Buckey
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family who worked at the school of killing animals; killing babies;
molesting children in hot air balloons, on distant farms, in ceme-
teries, and in tunnels under the school. Some of the nonexistent tun-
nels supposedly led to cemeteries. In the Little Rascals day care case
in Edenton, North Carolina, children accused center workers of
throwing children into shark-infested waters, taking them on trips to
outer space, and worshipping the devil. In the Massachusetts Fells
Acres case, pediatric nurse Susan Kelley reported on "disclosures’
from the children that they were attacked by a robot, forced to eat
frogs, and were molested by clowns, lobsters, and sharp pointed
sticks.

Prosecutors took these cases to court because they were told by
child professionas that the allegations of the children were trust-
worthy. They were told that the children's statements had been sys-
tematically and reliably validated and their behavior carefully
anayzed by the clinical intuitions of these selfsame experts who care-
fully interrogated the children using specia psychological techniques
known only to the trade.

Everyonewho isinvolved even peripherally with casesinvolving
allegationsby children must read the 1995 book Feopardy in the Court-
room: A Scientific Andyssé Children’s Tesimony by Stephen Ceci of
Cornell and Maggie Bruck of McGill University. The authors do a
painstaking job of reviewing al relevant research on the subject of
children's testimony, including their own new research, and describe
clearly the types of conditions and techniques that can lead children
to make false accusations. Their position is objective and their tone
nonpartisan, but their research findings are undeniable. It would
seem impossible for any clinician having once read their research to
again make the statement that children do not make fase claims
about awhole range of matters, including important matters like sex
and death.

The June 1995 issue of the journal Psychdaogy, Public Policy and
the Law aso contains more than a dozen not-to-be-missed articleson
the suggestibility of child witnesses. These two offerings, plus a host
of other related publications, leave no one any excuse for repeating
the mythological nonsense that children are incapable of making any
statements that are anything short of the truth, the whole truth, and
nothing but the truth.
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It is very strange. All parents know that children will make up
stories about anything, yet when it comes to flamboyant ritual abuse
allegations, parental awarenessof reality is blanked by ared curtain of
fear and anger and horror.

It is quite easy to understand why parents depend on the expert
opinions of child psychologists to help them judge what did or did
not happen to their children, just asit is quite easy to see why prose-
cutors, police, and judges rely on the word of these experts. It is
even easy to understand why the media welcome flamboyant allega-
tions involving youngsters—it sells. But why do so many dinicians
believe absolutely in the unfailing veracity of children? And believe
me, they do.

(It should go without saying—but in today's highly charged cli-
mate it does not — that there are countless children whose accusations
of abuse are completely, tragically true, and unknown numbers of
children who do not speak up because they do not know what to say,
or they don't know who will help, or they do not think that they will
be believed. It should aso go without saying that belief in hot air ba-
loon and cemetery tunnel molestation is prima facie evidence of a
serious problem in an adult'smind).

Why did the psychoexperts who interviewed the children in
these cases believe so many utterly outlandish and physically impos-
sible allegations? Their wholehearted acceptance of the children's
clamsisentirely different from the metaphorical belief accorded by
clinicians to their unhappy adult clients who claim—with no phys-
icd evidence whatsoever —that as teenagers they were repeatedly
raped and forced to bear infants used as sacrifices in Satanic abuse
rituals, that their brothers had testicles surgically removed for ritual
use, that they regularly disinter and hack up corpses from grave-
yards, and so on. Adultswho make such claims may be experiencing
a "personal, subjective reality not shared by others,” clinicians say,
but the equally outlandish claims of the children are as real as
real gets.

Clinicians beieve the claims of children because they beieve
that children cannot lie about vitally important matters like sx or
death or mutilation. Moreover, they believe that they cannot be led
to make false allegationsabout such crucial matters either.

Is that true? Can children be led to make fase clams about
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something asintensely personal as, for example, an injury to the self?
Surethey can.

Ina... series of studies, Dr. Ceci and Dr. Bruck and their col-
leagues asked several classrooms of preschoolers to remember
things they really had experienced, such as an accident requiring
a doctor's visit and gtitches. They were aso told to think of
events that had never happened, like getting a hand caught in a
mousetrap and having the trap removed at the hospital.

Once a week an interviewer asked children individualy
about both events. When a child said that an imaginary sce-
nario like the mousetrap accident had happened to her, she
was asked about details, such as what she was wearing when
she went to the hospital and who went with her.. .. [Bly the
seventh week, about half were claiming they'd been hurt by
mousetraps. Not only that, but some of the stories were as
detailed, coherent, and emotional as true recollections.

These experiments show that suggestive questioning about
events that never happened can contaminate young children's
memories with fantasies. In the real world beyond the psy-
chology lab, Doctors [Stephen] Ceci and Maggie Bruck sus-
pect that the same thing happened to children in the day care
scandals.

In [another] one of their experiments severa preschoolers
got a routine checkup from a doctor who avoided touching
their genital areas. All the children were then asked to show
how they'd been examined by the doctor, and they were given
dolls with sexua parts to help them explain. In response,
many said they had been touched sexudly. Some hit the dolls
penises, vaginas, and anuses, or stuck spoonsinto the orifices;
they said the doctor had done the same to them. When chal-
lenged, one continued to vehemently insist that the doctor
had touched her abusively. Playing with the anatomically
detailed doll had apparently altered her memory. (Nathan,
Redbook, April 1996, p. 14)

In another study they call "Misled Preschoolers,” Ceci and his
colleagues looked at the effects of both negative stereotyping and sug-
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gestive questioning on children's reports of events. They found that
three- to four-year-old children were quite accurate in reporting what
did and did not happen during a particular event at their preschool—
the visit of astrange adult named Sam Stone— when completely neu-
tral techniqueswere used by adults to query the children.

But when the young ones were subjected to both repeated, neg-
ative, stereotyping and to suggestive questioning, 72 percent ¢ the
three- 1o four-year-olds reported that they had seen "Sam Stone™ commit
clumsy actshedid not infact commit.

When challenged, most, but by no means all, of the children in
these groups backed off from the false allegations (Children Today,
Ceci and de Bruyn, 1993).

Getting a hand caught in a mousetrap, being abused by a pedia-
trician, seeing a strange adult damage a book and a toy —these are
claims not that dissimilar from those being made by children in their
testimony in our courts every day.

These researchers explain that although there are no reliable
figures on the number of children who end up participating in family
court or criminal justice proceedings, an extrapolation from some
recent New York State data to the entire nation suggests that this
number could be in thevicinity of 100,000.

If one adds to this 100,000 figure the large number of non-
abuse cases that result in children participatingin court pro-
ceedings [e.g., & witnesses to domestic violence, road
accidents, playground injuries], then their participationin the
legal system rises considerably. Thus, it has become common
to see young children providing testimony in arange of cases,
from custody disputes to felonious murders. (Ceci and de
Bruyn 1993, p. 5)

It is very important that we understand the limits of children's
testimony, particularly their vulnerabilities when they are subjected to
adultswith an agenda

Human Lie Detectors
Are clinicians human lie detectors? D o clinicians believe the claims of
children because they have a special capacity to tell when children are
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telling the truth and when they are not? My undergraduates say that
experienced clinicians would know if children were lying. Are they
right?

To find out just how good clinicians are at detecting the truth,
Ceci and his colleagues showed the "Sam Stone" story videotapes of
children, fabricating or telling the truth about various things, to more
than one thousand psychological experts, and asked them to pick out
which was which. How did they do?Was there an impressive display
of unerring human lie detection, making any future machine obsol ete
before it even seesthe light of day?Au contraire.

Ceci and de Bruyn explain:

Some researchers have opined that the presence of perceptua
detailsisindicative of true memories, as opposed to confabu-
lated reports. In this study, however, perceptua details were
no assurance that the report was accurate. In fact, it was sur-
prising to see the number of fase perceptua details children
in the stereotype and suggestion condition provided to
embellish the non-events [e.g., claiming that Sam Stone took
the teddy bear into a bathroom and soaked it in hot water
before smearingit with acrayon).

So strikingly believable were their reports that we pre-
sented videotapes of these interviewsto researchers and clini-
cians who work in the area of children's testimonial
competence to see if they could discriminate erroneous
reports from accurate ones.

We did this at two recent conferences [the American Psy-
chology-Law Society Biennia Meeting, San Diego, March
15, 1992; and a NATO Advanced Study Institute, Italy, May
19, 1992]. The results were the same at both conferences:
The magjority of the audience got it wrong—very wrong.

The audience was shown the videotapes of the children
giving free narratives during the find interview. They were
instructed to watch the tapes carefully and decide which of
the children was the most accurate, next most accurate, etc.,
and to rate their confidence in the accuracy of each of the
child's statements. They were not told whether the children
sav Sam Stone do things, but were asked to decide for them-
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sves which of the things that were alleged by the children
actually transpired during Sam Stone's visit. Since so many of
the children claimed that Sam ripped the book and/or soiled
the bear, most of the audience assumed that these events must
have transpired, otherwise they found it hard to imagine how
so many children could make the sameincorrect claim.

Experts who i research an children's tetimonial competence,
provide therapy t children sugpeted ¢  having bemn abused, and
condudt law enforcement inzerviews o child victims, al failed to
Oetect Which children were acourate and which were not, despite
being confident in their opinions The children's reports would
fool anyonewho thinksthat it is eassy to detect ayoung child's
fdse report, contrary to clams from some quarters. The
reason is that, unlike the typica study in which achild is pre-
sented a single erroneous suggestion, these children received
persistent and intense suggestions that built on a prior set of
expectations(i.e., stereotype).

We bdlieve that this ingredient is more similar to what
transpires in some actual cases; it is common for child wit-
nesses to be interviewed many times prior to being given a
formal, videotaped interview with anatomical dolls, or to tes-
tifying in court. Thisis the first research to examine over long
periods of time the effect of persistent, erroneous suggestions
that are consonant with children's expectations.

Thus, the procedures we employed occur, albeit in altered
form, in actua therapy sessons and lawv enforcement/CPS
[child protection services] interviews. We patterned our exper-
imental manipulations after materials that we have collected
over the past decade from court transcripts and therapeutic
interviews. (Ceci and de Bruyn 1993, pp. 5-6; italics added)

The experienced psychological experts were worse than chance
at detecting when the children were lying. Worse than dancd How
could anyone be worse than chance? Only by believing that children
tell the truth, no matter what they say.

Belief may be the default value that makes our society function,
but it is a serious roadblock in the pursuit of scientific impartiality,
not to mention a little short on redlity testing. Our parents lie to us,
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our children lie to us. Our teacherslie and our students lie, and so do
our patients. We believe them dl. Most of us are reluctant to admit
we can be suckered, but we know in our heart of hearts that it is so.
Cliniciansbelievein their heart of hearts that it is not so, that no one
can sucker the trained psychotherapist. They are wrong.

What do clinicians do when they are confronted by a child's
alegations so bizarre that no clinician—except perhaps the space
invader specialist from Harvard—and no parent who was not also
completely delusional, could possibly believe them to be true?To the
rest of us, patently fase allegationswould suggest that the child was
not telling the truth, the whole truth, and nothing but it. Not to the
clinician.

Psychological TraumaTales

Psychologistsrush in to explain that fantastic, unbelievable stories are
the way children deal with trauma. Their psychological trauma tales
are as inventive and as insubstantial as those of the imaginative chil-
dren. They strongly resemblein their ad hoc logic the creative inven-
tions of defense experts caled upon to defend the indefensible—like
the Larchmont murder of the two innocent, helplessstrangers.

Clinicians offer scenarios like these: The child will invent a
clown or arobot to distance himsalf from the immediacy of the trau-
matic event. T he child will embed hisor her terror within the context
of alessfrightening, more familiar fantasy like atrip to outer space or
Halloween-inspired cemetery stories. Floating in a hot air balloon is
just a metaphor for dissociation. For a child, penetration with knives
and sticksis just a psychologica metaphor. And so on, and so on.

Is there any evidence that these credtive fictions of the clinician
are true? None at al. But the lack of evidence is not noticed by the
clinician. The surface plaushility, given cultural psychologica assump-
tions, makes for agood and convincing story. Nothing moreis needed.

How can any court let acliniciansit up on the witness stand, spin
these yarns, and claim to be able to read children's mindsinfallibly?

" Penises Are Gwoss'
The right mind-set can create criminally damaging evidencefrom the
most innocuous of children’'s conversation.

"Penises are gwoss.”
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That was out of the mouth of the five-year-old daughter of
friends. Now where might that have come from? There are four
males in her house, so there are several possibilities. Maybe |
prompted it. | brought home so-called anatomically correct dolls to
see how she would react to them. Sheimmediately said, " That's a boy
and that's a girl." "How do you know?' | asked. She reached down
and grabbed the male organ and said, "Because he has a penis. Boys
have penises.” "How do you know?" " Because my daddy has a penis.
I've seen my daddy's" Was that true? And is the sight of a penis suffi-
cient to prompt the comment that penisesare gross?

Severd days before the comment was made, both the little girl
and | had been subjected to an eye-level view of my dog's penis.
Remy —the dog—had been sitting at the top of the stairs on which
the child and | sat, partway down, putting on our boots before going
outside. The dog sat, utterly unconcerned, quite unaware, as his penis
moved rhythmically in and out of its sheath as he breathed. One
might say that it was kind of gross.

Was it the dog that prompted my neighbor child's remark? Or
the absurdly appended Raggedy Andy dolls? Who knows? Maybe
other children in her preschool told her penisesare gross. Maybe her
eight-year-old sister told her. Maybe "gross" was her word of the
week. Who can say?Not you. Not I. Not any "child psychologist.”

However, put this little conversation in the mind of child psy-
chologists with agendas—financia, emotional, or political —and you
have real trouble. They can take such utterly innocuous stuff and
destroy families, reputations, and lives.

Parents and prosecutors have little choice but to believe that the
professional child expert knows what he or she is doing, that the
expert must indeed have trustworthy instruments and highly trained
skillsfor determining reliable statements and evidence of crimes wit-
nessed and suffered by children. They do not.

Some of these professionals delude themselves into thinking
that they have a specia gift for the task they have undertaken. Since
so many clinicians believe absolutely in their infallible powers of clin-
icd intuition, they must believe as well in their intuitions about chil-
dren. Some of them too must deliberately stifle the doubts about
their infallibility that must inevitably crop up even in the most credu-
lous and salf-deluded mind. Sometimes too it seems that if people
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greatly fear a particular outcome—like letting a child abuser go
free—they will do anything to stopit.

Sometimes my students say, "Well, something must have hap-
pened there, so they must be guilty of something even if it is not sex
in cemeteries or hot air baloons.” Andrew Vachss, an attorney in
New York who represents children, wrote in the November 3, 1996,
issue of Parade that getting convicted is no big deal for an innocent
adult because the conviction can dways be reversed. He did not him-
sdlf volunteer to spend ten yearsin prison for the cause, but he had
no objectionsto others doing so as an acceptable level of damage col-
lateral to successful prosecutionsof the truly guilty.

Seeking a greater good than justice is following a dangerous
path.

And aLittle Child Shall Be Led

Stephen Ceci and Maggie Bruck’s research shows clearly that many of
the questioning techniques of parents, psychologists, and professiona
investigatorscan lead directly if not inevitably to false accusations. In
their book, they demonstrate that the beliefs and biases of inter-
viewers can strongly influence both the behavior of the interviewers
and the eventual statements of the children and that repeated ques-
tions can cause a child to change what has been said (e.g., Why is this
man still asking the same question? | guess my answer must be
wrong). They show too that describing a suspect in stereotypically
negative terms (clumsy Sam Stone) or claiming that other children
made allegations can increase the instance of abuse claims, that the
status or authority of the person doing the interviewing might bias
the content of what the child says.

Lastly, but very importantly sinceit isacommon technique used
by clinical psychologiststo "refresh” memory, the instruction to chil-
dren to think hard about or visudize an alleged event can bring that
event to lifein the child's mind whether it actually occurred or not.

Ceci and Bruck believe that even quite young children can offer
valuable and reliable testimony if they are very carefully questioned
by adults who are both well informed of the dangers involved in
interviewing children and conscientiousabout avoiding them.

It seems undeniable that their work makes it clear that video-
taping the procedures of investigative professionalsis essential both
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to protect the child— beinginvolved in a criminal investigation is no
picnic for a child—and to avoid miscarriages of justice when chil-
dren's allegations are the basis of prosecution.

Moreover, it is a frightening fact that interrogations of children
can result not only in mistaken charges against adults but even in
having children confessto crimes they did not commit. In Boston, at
the end of 1996, a fire destroyed an empty factory and spread to the
adjoining neighborhood, leaving one hundred people temporarily
homeless. A nine-year-old boy was charged with arson on the basis of
his " confession” following policeinterrogation.

According to police, the 9-year-old approached officers at the
fire Tuesday night and told them he had seen three men car-
rying gasolineinto the mill.

When he was taken to police headquartersfor questioning,
he dlegedly made “incriminating statements” and wes
charged with one count of second-degree arson in Providence
Family court.

But last night, [police] said that the investigation into the
cause of the blaze had produced a witness who led police to
two 14-year-olds. (Lyons, Boston Globe, October 27, 1996)

Most professional child evaluators do not think that videotaping
interrogation procedures is necessary to guard against the intrusion of
the evaluator's agenda into the child's story. Why would they? They
have their clinical intuitions to guide their procedures in the pursuit of
truth. After all, they very seldom tape their therapy sessionseither.

TRAGIC RELIANCE ON PSEUDO-EXPERTS
American society is taking needed and long overdue steps to safe-
guard children both by opening our eyes to the reality of child abuse
and by institutionalizing steps to prevent it. The reliability and
veracity of children as eyewitnesses to crimes both against them-
selves and against others is aso getting a long overdue reevaluation.
Where we have gone tragically astray both in our efforts to pro-
tect our children and in our efforts to engage them more fully as
effective witnesses in the criminal justice system is in trusting self-
styled experts—with their supposedly infallible intuitions—to take
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over the responsibility of eliciting statements from children and of
"clinically" validatingthem for truth and falsehood in @l particulars.

In court, these child psychologistsoffer as corroboration of chil-
dren’s testimony their professional endorsement of the claims, based
on nothing more than the unquestionable validity of their intuitions.
It is the psychologistswho make unsubstantiated assertionsabout the
vulnerability of children, the innocence of children, their veracity,
and their invulnerability to suggestion or coercion. It is the psycholo-
gists who are responsiblefor the suspension of rationality by our law
enforcement agencies in cases involving children as victims or wit-
nesses. It is the psychologistswho have told law enforcement, prose-
cutors, and courts, who have told our entire judicial system, "Trust
us. We know what we are talking about when it comes to the minds
of children and you do not."”

They do not know what they are talking about.

Nevertheless, bombarded by an endless barrage of statements
and theories about the psychologica nature of children, made with
absolute certainty and backed with every kind of professional sea of
approval, parents, teachers, and the entire family court system have
had little choice but to hand the affairs of this fragile, complex crea-
ture—the Psychological Child—over to the tender ministrations of
its creator — thechild mental health professional. Sometimesit seems
that we not only tolerate the promulgation of this mythology as sci-
ence but beg for it and institutionalize it at every possible opportu-
nity. (Are attorneys al married to psychologists?)

When we admit into our courts as experts those whose main
claim to professional expertiseis their admittedly anti-scientific intu-
ition guided by a psychopolitical mythology with intellectual founda-
tions akin to tea leaf reading, the concept of expert opinion becomes
afarceindeed.

Child advocates and sexud abuse specidigts sad yesterday
that a 10-year-old [New Hampshire boy] who commits such
acts [as the rape of children] may be reacting to overexposure
to pornography and adult sexud acts or the early onset of
puberty. (Ferdinand, Boson Globe, August 23, 1996)

The early onset of puberty? For heaven's ske!
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They added that most young perpetrators are reliving child-
hood trauma. "Kids don't learn these things unless they have
been perpetrated upon them," said Frances Belcher, executive
director of the New Hampshire Children's Trust Fund. (Fer-
dinand, Bogon Glabe, August 23, 1996)

Interesting, isit not, then, that most abused children are female,
but most abusers are male? A farce indeed.

Turning to clinical psychologists to make judgment cals that
society deems necessary about children's understanding of crimes and
the likelihood of rehabilitation does nothing but obscure the extreme
difficulty of making those judgments; it does not make the judgments
easier, more valid, or more reliable. It just makes them more comfort-
able for those who hand them off. We are al more comfortable if we
can believe that these tough decisions are made on the basis of some-
thing other than personal opinion. They are not. We've just substituted
theclinicians personal beliefsfor our own.

In Andrew Vachss’s Parade article, "If We Really Want to Pro-
tect the Children," he suggests that we hand over all the fact finding
about matters of child abuse to specially trained— and presumably
infallible— child evaluation experts to an even greater extent than we
do now.

We need an objective "one-stop shop" system to avoid the
confusion that results from subjecting a child to a series of
interviews. All cases would be referred to a multidisciplinary
resource center which has no vested interest in the outcome
and which has the sole job of finding the facts. No party to
the case—be it prosecution, defense, a parent in a custody
battle or otherwise—would be permitted to control the inves-
tigation. A full and complete record should be made available
to dl onceit isfinished.

God help us. Vachss has a touching faith in the neutral stance
and extraordinary fact-finding skills of forensic psychologists,
although he shows no respect at all for the rights and responsibilities
of parents. He thinks that growing the professional child protection
industry to asize and power even greater than now will somehow not
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only further the cause of justice in America but protect our children
from harm. He could not be more wrong. We have done enough
damage by abdicating our responsibilitiesas fact findersin these ter-
ribly difficult matters—designating fatally flawed and inadequate
pseudo-specialiststo do the job for us. Magnifying the error issure as
heck not going to eraseit.

Miscarriages of justice do matter, both to individuals and to
Society.

In our fervor to save the children, we are smply damning our
society from another direction. Unexamined mythology, unwarranted
prejudice, and unanalyzed opinion of clinical psychology are bur-
rowing like termites into the foundations of the justice system of our
country, and they will toppleit if left unchecked.
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| n the Best Interests

of the Child

Parental Rightsand Psychoexperts

In considering psychol ogical factors affecting the best interests of
the child, the psychologist focuses on the parenting capacity of
the prospective custodians in conjunction with the psychologica
and developmental needsof each involved child.

American Psychologica Association Guidelinesfor Child Custody
Evaluationsin Divorce Proceedings, American Psyddogid, 1994

CUSTODY WARSAND THE EXPERT WITNESS

In a 1990 custody case in New York State the mother lost custody of
her five-year-old son after a psychiatrist, hired by the father, told the
judge that the mother incessantly demeaned the father, even in front
of the child.

The mother's expert witness, also a psychiatrist, recom-
mended that the parties be given joint custody. Although he
alternately suggested that the mother be granted sole custody,
he conceded that if such an award were made and the mother
continued her barrage of negative comments about the father
in the child's presence, the child could become extremely dis-
turbed. H e further conceded that if the mother were awarded
custody, she might interfere with the father's visitation of the
child. (Gagev. Gage, 1990)



IN THE BEST INTERESTS OF THE CHILD 199

What is going on here? Nothing specidl. It is par for the coursein
modem custody fights. Every year, more than a million children under
the age of eighteen are affected by family dissolution. It is extremely
hard to determine the total number of these cases in which child cus-
tody is disputed because many cases—even those involving court-
appointed or parent-hired expert child evaluators—-do not go to trial.
Nationally,it is certainly wel into the hundreds of thousands.

Psychological professionasare hired by the warring mother and
father or appointed by the court — often both— to evaluate the worth
of both claims and claimants, absolutely and relatively. In a national
sample of judges who hear custody cases that come to trial after the
failure of bargaining between the divorcing spouses, 25 percent of the
judges said that the testimony or report of a mental health profes-
sional is presented as evidence in a majority of contested custody
casesin their courts.

Since there are usually two experts hired, one per parent, and
quite often another appointed by the court, sometimes as a guardian
ad /item, the costs of al this psychological expertise mount up pretty
quickly. Let us assume that those one million children of divorce are
the products of 500,000 divorces ayear, and assume further that cus-
tody is disputed in about one quarter of those divorces, some 125,000
ayear, and that psychoexperts are used in about one quarter of those
contested cases (31,250 divorces). With three experts per divorce,
each charging about $200 an hour and spending about five hours
each per caseto interview the parties and write up the report, then we
get adollar figure of $3,000 for psychoexpertsin each case. We arrive
at a total national cost of using psychological experts in custody dis-
putes of around $93.75 million annually. That is not a bad piece of
change if you are in the expert business, although it probably seems
rather appalling if you are one of the divorcing spouses.

The results of psychoexperts contributions to resolution of
custody disputes are often quite a shock to the parties involved.
Many previously unaware people are brought to a stunned realiza-
tion of the awesome power accorded the professional psychological
decision maker in our legal system. Accustomed not only to making
their own decisions about what isin the best interests of their chil-
dren, but to the respect society accords parents faced with those
daily decisions as well, parents in disputed custody proceedings are
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often affronted and outraged to find themselves the target of a
stranger's evaluation for parental fitness. Bewildered and incredu-
lous, they find that statements they make about their children,
about their own lives, and about the lives of their ex-spouses will be
weighed by a professional psychological evaluator frequently held
by the courts to have a special lock on the truth.

In a transfer of custody case that would remove a girl from the
home of her mother with whom she had adwayslived to the home of
her father one thousand miles away from the mother, the Wisconsin
Court of Appeals considered testimony from a psychologist who had
not actually even met with the mother or the child, but testified that,
hypothetically speaking:

anxieties would normally be expected on the part of the child
who has maintained a close association with the noncustodial
parent on being suddenly deprived of that association.. ..
According to Dr. [Linda] Marinaccio, if contact is not main-
tained with the noncustodia parent, the child often tries to
form a new family and may substitute a stepparent, pre-
tending that the noncustodial parent does not exist. (Pamperin
v. Pamperin, 1983)

The family court took custody away from the mother, who lived
with her new husband in Tennessee, and gave it to the father, who
lived with his new wife in Wisconsin, the site of the origina family
home.

The mother appealed, contending that the psychologist's opin-
ions were nothing but responses to hypothetical questions and did
not take into account the actual persons involved. Moreover, she said
that an expert's answers to hypothetical questions provided an insuffi-
cient basisto change custody.

Asthe court of appeals put it so succinctly,"We disagree."

The appeals court ruled that the trial judge was quite right to
give custody to the father since the mother had shirked her duty of
having her parental fitness weighed by a professional psychologist.
They also had no objection to the psychologist offering "hypothet-
ical” opinions about the mother she had never met. After al, they
seemed to say, whose fault wasit that they had not met?
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Judges use psychological testimony and reports in custody cases
much as the King of England used the Archbishop of Canterbury
back in the old days when even the king sometimes thought the arch-
bishop had the ear of heaven.

Sometimes parents conspire unwittingly in the unwarranted
empowerment of the psychologists.

In March 1991, the father commenced this proceeding for
sole custodly. . . . After a hearing which took place on various
dates over a period of at least five months, and which pri-
marily involved the testimony of a psychologist who had been
treating [the daughter] for aimost a year [a four-year-old
child!], the partiesstipulated that they would be bound by the
report and recommendations of a mutually agreed-upon,
court-appointed therapist. The therapist conducted extensive
interviews with the parties, their spouses, and [their
daughter], and ultimately recommended that the father
should have primary custody of the child. The Family Court
subsequently issued an order awarding primary custody to the
father.

On apped, the mother contends that the Family Court
improperly delegated its custody decison to the court-
appointed expert. (Hennelly v. Viger, 1992)

The appeals court agreed that the lower court could not "abdi-
cate its duty to determine custody by relying solely on the report of a
court-appointed expert,” and sent the case back down to get afuller
explanation of the groundsfor the custody decision.

That decision by the appeals court to ask for more informa-
tion might suggest that at least the higher courts are cautious about
the usurpation of judicial power by the psychoexperts, but this pru-
dent weighing of psychological testimony is by no means a uniform
happening.

In Lobo v. Muttee, a 1993 case in New York, the state appeals
court acknowledged that it "would be seriously remiss if we allowed
a custody determination [to grant sole custody to the mother] to
stand without ... complete forensic evaluations of the parties and
thechild....”
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In Johnson v. Johnson from 1994, the same court slapped down
the decision of afamily court to award custody of two daughters to
the father, in part because the lower court ignored "a thorough and
carefully reasoned 22-page report, [by] the [court-appointed] psy-
chologist conclud[ing] that the mother would be a more fit custodian
for the younger daughter [because the] mother alowed the daughter
to freely express and develop her emotional and intellectual capaci-
ties, whereas the father was more didactic and demanded compliance,
even if indirectly."

It was quite clear that in the opinion of the appeals court, it is
the psychologig, not the trial judge, who is the best judge of each
"parent's ability to provide for the child's emotional and intellectual
needs" (Fobnson v. Johnson, 1994).

In the decision of Yougv. Young, the New York Appeals Court
was positively indignant when the lower court ignored the opinion of
the psychoexpert. It wrote:

It is evident that the court completely disregarded Dr.
Reubins recommendation; and, without any discernible
reason or bagsin the record to support such a determination,
its conclusion is nothing short of arbitrary. ... Dr. Reubins
performed the only complete evaluation of the parties and
children as the court-appointed forensic expert. His opinion
was strong, firm, competent, weighty, and unbiased. (Young .
Yaung, 1995; italics added)

Today, the courts seem not only to accept psychological expert
testimony on complex family issues but to demand it to effect what
they see as reasonable resolution to problems with no single correct
solution. Today, a psychological professional —even one who has
never met you or the children who are the subject of the dispute—
may in fact hold the fate of children's residence and familial well-
beingin hisor her hands.

In actual fact, of course, it is the king—the judge—who ulti-
mately empowers the archbishop. And a scattershot review of custody
cases at the appealsleve reveasan interesting pattern of endorsement
and rejection of forensic psychology by the courts. It seems as if the
court embraces the opinion of psychologica experts when that opinion
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bolstersits own criterion du jour and rejectsit when it does not.

But the buck does not stop with theinitial trial judge. In our lega
system the king must bend the knee to a still higher king— another
judge or set of judges with different criteria—in a chain of authorita-
tive review that in family law cases usualy stops at the state appeals
level. Since one of the measuresof judicia competence is the number
of times the judge gets reversed on appedl, it is no surprise that judges
do their best to make sure their decisionshave a sound and substantial
basis. It is in seeking such a basis that they allow psychoexperts to
overrun their courts with the madnessof their pseudo-expertise.

Aware of the large and growing number of psychologists taking
on the role of critical adviser to courtsin custody cases, the American
Psychological Association has issued to its members a set of guide-
lines outlining the duties and responsibilities of the ideal custody
evaluator.

Knowledge, Skills, and Abilities Required to Be

the Better Parent

In & bold and upfront a manner as can be, the APA tells its members
that their primary duty —in the best interests of the child—is to eval-
uate each parents " capacity for parenting,” including an assessment
of al the"knowledge" the person has to be agood parent, all the par-
enting "skills" he or she has, and al the parenting "abilities" each
parent has to do the parent job.

That seems to me to be a rather daunting job. What, exactly, is
the requisite list of "knowledge" one must have to be agood parent?
Does knowledge mean knowing how to cook and do the laundry? Or
isit about knowing how to play softball, or hopscotch? Isit knowing
how to do algebra or search the Internet for source material for term
papers?

What are these parenting "skills" that the psychological evalu-
ator is looking for? Is it the skill of changing diapers or teaching
potty training? Is it the skill of inducing the child to do homework?
To share with siblings and friends? To patiently finish a task? Does
the better parent play a mean game of soccer or squash?

How does one distinguish all this knowledge and all these skills
from the parenting "abilities”" one also must possess to pass the evalu-
ator's muster? What abilities? The patience of asaint? The ability to



204 WHORES OF THE COURT

shape the young through behavior modification? T he freedom from
work to coach the soccer team? T he financia resources to pay for
college?

Whose list is this? Who could make—who would presume to
meke—a definitive list of necessary or even desirable parenting
knowledge, skills, and abilities? For one family, it is crucial that the
parent have a strong sense of religious faith and practice to hand
down to the children. For others, it astrong sense of ethnic identity.
For others, an active political conscience and the willingness to work
for change in the world. For some parents, alife without a significant
portion devoted to sports and physical fitness seems a life only half
lived. For others, alife not strongly intertwined with matters intellec-
tua is similarly a life haf lived. One family believes that a child
should learn a trade and get on with life right out of high school.
Another believesthat every child who is to have a decent chance must
spend four years at a college or university.

Try asking half a dozen friends— both with and without chil-
dren—to list the top ten things every boy or girl should know how to
do by age eighteen. Ask them to list the ten most important aspects of
life. How much agreement do you think you will get? 1t depends on
how randomly you sample, of course, but achieving consensus would
be amiracle.

It should be absolutely clear to everyone that whatever the
clams of highly paid professionals with impressive credentials and
fancy-sounding titles, there is not, there cannot be, and there never
will be any sound scientific research on the specific types of knowl-
edge, skills, and abilities that one must have to be the psychologically
"superior” parent, to be the parent who should have custody of the
children of amarriage.

Remember, we do not ask the psychologist to tell us which
parent knows that children must be taught to wash between their
toes. We are asking him or her for a psyechdogical evaluation. If we
want evaluations of old-fashioned, hands-on, child care skills, we
should ask our grandmothers.

Superior Valuesof the Better Parent

The American Psychological Association aso instructs custody evalua-
tors to assessthe relative merits of the valuesof the disputing parents.
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Evaluating relative parenting abilities was hard enough, but how
are the child "experts" going to go about determining who has the
better values? How does this business of identifying the parent with
the "superior” values actually work out in practice? Jay Ziskin, in
Coping with Psychiatric and Psychologica Testimony, describes a case of
an application for a change of custody of a child from the mother to
the father after the father's recent remarriage.

Biases may arise out of identification with or shared vaue sys-
tems with one litigant as contrasted to another litigant. In this
case, there appeared to be shared value systems between the
psychologist and the father, as indicated by the fact that both
have earned Ph.D.%, both are very much achievement oriented,
as indicated by their accomplishments, and as indicated by the
similarity of their choices as to areas of residence (Eastern, met-
ropolitan) in contrast to the mother's choice of area of residence
(Western, small city). (Ziskin 1995, pp. 624-25)

Biases about superior values may also arise out of the psycholo-
gist's personal views of motorcycle riding, of hiring a babysitter while
a parent attends school, of drinking beer while watching television, of
parents' working for twelve hours a day — or of not working outside
the home at al —or what he or she feels about the importance of tra-
ditional values in terms of roles, morals, sexual behavior, education,
and religion.

Itis no step at al to turn those personal value judgments into
professional opinions to support the case of a parent making claims
along theselines:

Plaintiff claims that hisson . .. is suffering emotionally from
lack of supervision, guidance and attention from his mother,
which has fostered a feeling of lost love and affection. ...
[H}is former wifés work load and professional responsibilities
... dictate that she be away from [the child] for uncon-
scionably long periods of time, thereby prohibiting her from
taking an active parenting role. [I do have the time, however,
as does my new wife ...].(David B v. Julia W, Supreme
Court of New York, 1990)
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Of course, these appeals do not aways prevail. This one did not.
But the wife here was a psychiatrist and shot back with two of her
own experts.

When hired psychological experts pretend that their evaluation
of respective parental values is a scientific endeavor rather than a
strictly personal echoing of their own values hierarchy, they will see
every aspect of the custody evauation through lenses ground by that
delusion. Having decided which parent they most respect or admire,
they then find evidence everywhere to support that bias and distort
every piece of the report to make the preferred parent look better to
the judge.

In a critique on one expert witness's testimony in a change of
custody case, Jay Ziskin, in Coping with Psychiatric and Psychologicd
Testimony, Wrote:

Severa features of the psychologist's report point to bias in
favor of thefather. . . . Throughout the report when using the
proper names of the litigants, the psychologist refers to the
father as "Mr." but refers to the mother by her first name,
indicating a considerable difference in the status he accorded
to each. ... He saw the father first . . . but then saw the father
asecond time before seeing the mother at all, thus obtaining a
great ded of negative information about the mother before
ever having seen her. He spent a total of five hours with the
father and less than two hours with the mother . . . while his
report shows considerable information concerning business
successes accomplished by the father, there is nothing in his
report or notes to indicate that he obtained smilar informa-
tion concerning the lesser, but still considerable, business suc-
cessesof the mother. (Ziskin 1995, pp. 624-25)

Thereis morein thisvein, a number of seemingly small things.
Taken individually they mean little, together they weigh the report
overwhelmingly in favor of the father.

This evaluator was top-of-the-line, a diplomate of the American
Board of Professional Psychology and the American Board of Forensic
Psychology in addition to having an impressive array of other creden-
tials.
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Wittmann, in a 1985 article on child custody determinations
written for the Journal ¢ Psychiary and the Law, wrote, "Mental
health professionals. . . are often questioned regarding matters about
which there is little consensus within our disciplines. Our fied is
famous for supporting conclusions during testimony ssmply on the
bass of "accumulated clinical experience,' a phrase which may mean
nothing more than accumulated personal bias' (p. 77).

Where there is no solid foundation for an expert's opinion for
the determination of custody and visitation, it is inevitable that bias
fills the void. One must, after al, write something on the evaluation
for which one is being so handsomely paid.

Blind Justice

With regard to the neutrality of the evaluator, the custody guidelines
for the American Psychological Association state, " The psychologist
should be impartial regardless of whether he or sheisretained by the
court or by aparty to the proceedings.”

WEell, that is a good thought, but let us think it through a
moment. Let us say that as a practicing clinical psychologist, | wish
to make a significant portion of my income hiring mysdlf out to do
child and family evaluationsin disputed custody suits. L et us say fur-
ther that | have the idealism of afirst-year graduate student and so |
maintain an absolutely rigid and translucent neutrality as | perform
my evaluationsfor my first clients. Let us say further that by chance
alone | find the client who hired me to be the superior parent in
exactly haf the cases, and in half, aas, he or she is judged by me to
be inferior. Let us say, lastly, that my colleague testifying for the
other sides invariably finds that there is sufficient reason to believe
that the parents who hired him have the superior claim, evidenced,
apparently, by their vastly superior intellect and good judgment in
hiring said colleague.

After haf the attorneys who hired me lose their cases because of
my highly judgmental and prejudicial reports and testimony, whom
do you think will be hired for the next disputed custody case? Me?
The loose cannon who can be counted on to shoot hisown client in
the foot haf the time? Or the other psychologist, who smoothly
makes a compelling and plausible argument that the client who hired
him is the superior parent for any number of reasons related to
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knowledge, skills, abilities, values, and mental health, as that highly
skilled psychological professional has perceived them?

| think | am going to have to go into another line of work pretty
quickly if | want to continue to be able to feed the cat and make the
car payments.

Identifying the Crazy Parent

The AEA also suggests that it can be quite important to determine
whether one of the parents is crazy, but that not too much weight
should be placed on this component of the evaluation.

"Psychopathology may be relevant to such an assessment [in
custody evaluations], insofar as it has impact on the child or the
ability to parent, but it is not the primary focus."

That is too bad. About the only thing psychologists claim to
learn how to do in graduate school is diagnose people, and that is
supposed to be hardly relevant at all to the custody evauations. Oh,
well. That doesn't keep mental health assessments from figuring
largely in many divorce actions whatever the AEA guidelines may

sy.

The mental health of a mother is aways a consideration in
custody battles—even when it was never a consideration in
the marriage or in any other aspect of her life. A woman
faces a nightmare in the judicial system when mental health
experts, who are actually hired by the father or are biased
and acting as surrogates for the father, go on a mission to
destroy the woman's character before the judge. (Winner
1996, p. 61)

In her book Mothersan Trial, Phyllis Chesler wrote that in child
custody disputes "Fathers lawyers adways routinely and fasely
accused mothers of 'sexua promiscuity' or 'mental illness'” (p. 199).
Certainly a number of courts are quite responsive to such charges
whether they come from the court-appointed experts or from experts
hired by thefather.

New York’s appeals court, in Landau v. Landau, accepted the
opinions of two court psychoexperts that the mother was too crazy to
have custody or even overnight or extended visitation.
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After performing comprehensive evaluations of the parties, a
court-appointed psychiatrist and a court-appointed psycholo-
gist both concluded that the father wes the more appropriate
custodial parent. The mother was found to suffer from, among
other things, severe depression, persecutorial [sic] delusions,
extreme emotional lability [opennessto change], exceedingly
poor judgment, and distortion of redlity, dl of which impaired
her parentingskills. (Landauv. Landau, 1995)

The court aso required the mother to undergo psychotherapy as a
condition of any expanded or overnight visitation. “Absent therapeutic
intervention, further visitation would not bein the child's best interest."
Perhaps the court felt that losing her child would make the mother fed
even more depressed and persecuted. (What, exactly, is a therapist sup-
posed to do about that?) It is to be hoped that her therapist turned out
to be someone other than the court-appointed evaluator who found her
so lackingin the first place. Then she could at least be taught how to get
through a psychologica evaluation without adiagnosisof mental illness.

Isit really that easy to diagnose someone with a mental disease?
Well, sure. With 374 diagnoses to choose from, the psychologist has
considerable latitude in finding a diagnosis that fits some behavior of
the parent who did not hire him or of the parent with whom she is
not simpatico. (It isimportant to remember that even the best of the
evaluators are not saints.) It is easy because, as we have seen, there is
little or no relation between actual symptoms or behaviors and most
of the diagnoses available to the evaluator, and, for many, many diag-
noses the set and range of possible “symptoms” that will fit the neces-
sary criteria are enormously flexible.

Why do wrangling spouses attack each other with psychoex-
perts?Becauseit works.

Itisal very well for liberals to say that the mentally ill are just
like you and me and should not be discriminated against, but if it
comes down to it in court, no judge is going to grant custody of a
minor child to a crazy person over a sane one just to make some
politically correct point. It would be irresponsible. And certainly not
in the best interests of the child, right?

Why do courts tolerate attack psychologists in custody suits?
Because invoking the opinions of "experts" both diffuses the respon-
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sibility of deciding the impossible and buffers the judge from reversal
on appeal. In addition, judges either buy into the validity of the testi-
mony of the experts they so freely appoint, or use them at will to
accomplish their ends. In what must be one of the most quoted of
New York custody cases, Nir v. Nir from 1991, the appellate division
of the state trial court wrote:

Thisvigoroudy contested custody dispute was the subject of 13
days of tria testimony which included detailed and extensve
testimony from severd mental health professionals consulted
by the parties both prior to and after the commencementaf the
instant action, as well asfrom a psychiatrist who conducted the
court-ordered forensic evaluation of the partiesand their child.

Although the court-appointed psychiatrist found the wife
to be the most “critically attuned parent to the needs’ of the
child, the expert testimony also revealed that she suffered
from a personality disorder characterized by paranoid fea
tures. [It is interesting that so many women in divorce pro-
ceedings are found to be sufferingfrom paranoia. Just because
you're paranoid doesn't mean they're not out to get you.]

While we are mindful that the Supreme Court aso
expressed concern over the husband's lack of "handson” par-
enting experience, when this deficiency is balanced against the
evidence concerning the wife's psychological disorder, and her
pattern of distorting the truth, it cannot be gainsaid that the
Supreme Court's decision [to grant sole custody to the father]
is supported by a sound and substantial basis in the record.
(Nir v. Nir, 1991)

That most psychological diagnoses of these hired and appointed
experts are fictions that exist only in the minds of the people who
make their livingscoming up with them cuts no ice with the court.

CUSTODY WARSAND THE ISSUE OF ABUSE

In the Landau case, the New York appeals court found in the psychol-
ogist's report still further evidence of the mother's unfitness for the
custodial role in addition to her diagnosed depression and “persecu-
torial” delusions. She accused the father of abusing his children.
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Reporting Abuse
The court wrote that the mother's "unfounded allegations that the
father had sexualy abused the child, and physicaly abused her, are
further evidence of her unfitness to act as the custodial parent.” They
cited Nir v. Nir for this part of their opinion (Landau v. Landau, 1995).

The issue of physica and sexua abuse is a legal snakepit for
both accused and accuser and, unbelievably, even for those who make
no such allegations at al. If the mother does make a clam that the
father abused either her or the children, and the court does not find
those allegations to be substantiated, then the alegations per se are
taken as evidence that she is an unfit parent. Accusationsof abuse that
cannot be soundly corroborated can function quite easily as prima
facie evidence of mental illness, making the mother an unfit parent by
virtue of her "delusions’ and her "unreasonable” bias toward the
father of the children.

In Young v. Young, the appeals court wrote:

Although the father had, during the early stages of the divorce
action, stipulated to the mother having custody of the chil-
dren, he moved . . . for a change of custody to him, with the
mother to be given only supervised visitation, based upon
what he claimed to be the mother's "bizarre and dangerous
behavior" which wes " calculated to destroy the children's rela-
tionshipwith [him].”

We now turn to the underlying basisfor [the psychiatrist's]
recommendations for a change of custody; namdy, the
mother's constant interference with the father's visitation with
the children. While the mother's interference took on many
forms ... its most pernicious form was the numerous fase
allegations of sexud abuse made by the mother against the
father.. ..

As Dr. Reubins indicated in his report, "She sees only
before her the obligation to protect her children from her fear
with no appreciation that the totality of allegations she has
raised have been unfounded.

"These repeated uncorroborated and unfounded alega-
tions of sexud abuse brought by the mother against the
father cast serious doubt upon her fitness to be the custodial
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parent.” . .. The mother's conduct in this instant case was so
egregious as to warrant a change of custody to the father.

(Youngv. Yaug, 1995)

Many courts and many judges understandably have little toler-
ance for false accusations of abuse, but the complexity of unsubstanti-
ated abuse claims put parents in an intolerable dilemma. It is simply
impossible to substantiate many cases of abuse, particularly where the
abuse has left no clear physical sign, but that does not mean that
abuse has not occurred. What is a concerned parent supposed to do
when he or she is faced with the problem of suspected abuse that
lacks physical corroboration?

Very few parents will take the route followed by Elizabeth
Morgan, who sent her daughter to her grandparents in New Zealand
while she herself went to jal for two years for refusing to concede
that her daughter wasin no danger from her father.

Making unsubstantiated allegations could lead to the loss of the
suspicious parent's custody as well asvisitation, but that cannot mean
that it is reasonable to simply ignore abuse because it cannot easily be
corroborated. Moreover, itisillega to do so.

Failing to Protect Your Child

If the motherfails to bring an abusing husband or father to the atten-

tion of the authorities, then she is equally liable to lose custody of her

children for failing to provide them with a safe environment. If the

mother was herself abused by the man in question, then the courts may

decide that she isan unfit parent for her failure to protect the children.
According to areview by Elizabeth Schneider:

[Tlhirty-five of the forty-eight states criminalizing child abuse
include omissonsas well a commissons in their definitions of
the statutory offense, and eight states expresdy define the
crime of failureto protect.

Most of the statutes frame the crime in terms of criminal
child endangerment. . . . [IJn Maine, endangering the welfare
of a child includes knowingly endangering "the child's health,
safety or mental welfare by violating a duty of care or protec-
tion,"” and in Montana, a person may be found guilty of child
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endangerment for "violatingaduty of care, protection or sup-
port." (Schneider 1992, p. 537; italics added)

Failure-to-protect laws, well-meaning though they may be,
exacerbate the aready complex issue of abuse allegations surfacing
during custody disputes, putting parents between a rock and a hard
place. Failure to act to stop suspected abuse puts the child at risk. But
failure to substantiate charges of abuse leaves the parent at risk not
only of losing custody but also of termination of all parental rights or
even of going to jall.

It is precisely this impossible situation that throws aready
highly stressed and vulnerable parents to the mercy of self-styled psy-
choexperts who will either validate the charges or come to a determi-
nation that they are "unsubstantiated."

How do they validate charges of abuse that leaves no physical
evidence? Through their clinical intuition, of course, applied to the
"behavioral evidence." Judges go for this.

In a 1994 case decision, a judge in a family court of New York
wrote, "It must be noted that behavioral evidence, abeit not tangible,
isno lessreal than physical evidence. It is subject to the same criteria
for admission as physical evidence” (Eli v. Eli, 1993).

Of course, thisisonly true if the "behavioral evidence" is evalu-
ated by a certified psychological analyst of some kind like, say, asocial
worker.

In the instant proceeding, the Family Court held . . . that the
validation testimony of a social worker, Yad Layish, consti-
tuted sufficient corroboration of the aforenoted allegations of
abuse. We agree with this ruling and disagree with our dis-
senting colleague's view that Ms. Layish was incompetent to
serve as avalidator. On the contrary, the credentials and com-
petence of Ms. Layish are amply established in this record.
(Erika K. v. Steven K., 1991)

Many courts and many judges, as well as many parents, appar-
ently believe that these behavioral analysts—these experts in child
psychology —can indeed perform this impossible task with secret
tools known only to the trade.
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What secret tools? Well, first off, in addition to the ever-avail-
able clinical intuition, we've got those popular "anatomically correct”
dolls—a stunning misnomer if ever there was one unlessyou think a
Raggedy Ann-style doll with grotesquely caricatured genitals is
anatomically correct.

In Swift v. Swift, the judges noted that at the family court level the
judge had been treated to the "expert testimony of a certified socid
worker with the Broom County Family and Children'sSociety corrob-
orating the child's hearsay statements by ‘validation evidence' ie. a
determination by means of variousinterview techniques, including the
use of anatomically correct dolls” (Snztv. Svzt, 1991).

Ms. Layish, the amply credentialed socid worker in the Erika K.
v. Steven K. case, likewise employed dolls with penisesand vaginasin
her validation evauation. "In support of her conclusion that abuse
had taken place, Ms. Layish relied heavily upon the children's
demonstrations with the anatomically correct dolls.. .. [T]he chil-
dren had been previoudy exposed to these dolls on at least two occa-
sons.”

Using the dolls, this socia worker determined that a four-year-
old child with an intact hymen had nevertheless been subjected to
repeated acts of penile-vaginal intercourse. It is precisaly this sort of
incomprehensible"finding"” that has led organizationslike the Amer-
ican Academy of Child and Adolescent Psychiatry and the American
Psychological Association to strongly counsdl restraint in the use of
such dolls and the interpretation of a child's play with these"toys."

Why don't they come straight out and tell people not to be damn
fools?l have said it before, and | will say it again, there are no reliable,
valid, mental or "behaviora" tests for suspected child abuse worth a
damn. It isashame. It makes the assessment of much suspected abuse
pretty much impossible. But wishing that the situation was different
does not changeit. Pretending that it isdifferentisa tragicfarce.

The New York family court judgein the K. v. K. case, who was a
big believer in "behavioral evidence," was a bit skeptica himsdf
about some of the "tools" used by "validators" to judge abuse allega-
tions. He dumped on the use of anatomically correct dolls, noting
that "interpretation of doll play, even when made by experts. . . is of
guestionable value. Indeed, the State of California does not permit
such evidenceat dl."



IN THE BEST INTERESTS OF THE CHILD 21§

This judge wasn't very enthusiastic about the use of toy bears to
evauae abuse dlegations either. "Ms. [Barbara] Pilcher, [a certified
socia worker], who has apsychoanalytical orientation, gave considerable
weight to symbolism and the child's play with certain dolls, including a
bear with along nose, which nose she saw as a phdlic symbol."

It is heartening that at least some of this foolishness meets with
the occasiond judicia rebuff. Sadly, though, even the most skeptical
judge can be snowed by a pseudo-science blizzard. Consider the fol-
lowing from the judge's remarksin the Eli v. Eli case described above:
"Of the three witnesses who gave expert testimony on sexud abuse
issues, Dr. [April] Kuchuk had the most formal education, the most
knowledge of the literature. ... Her opinionsin this case were based
on experimental data in the sexua abuse area, of which she appeared
to have encyclopedic knowledge. . . . [Itig] Dr. Kuchuk's opinion that
this child does not present classic signs of sexualy abused children
herage....”

Unfortunately for the validity of this expert's opinion, there are
ro experimental data supporting the exidgenced "dasscSgns'd aousefir
children of different ages or, indeed, fir children in generd. That lack
makes such "scientifically" couched opinions a shocking fraud, for
parents, children, and courts dike. According to the authors of a
major review of current research, " No one symptom characterized a
majority of sexually abused children. Some symptoms were specific to
certain ages, and approximately one-third of victims has no symp-
toms" (Kendall-Tackett, Williams, and Finkelhor 1993, p. 164).
Whatever this expert may have told the court, she could not have
been relying on scientifically reliable data to support her opinion.

We are better off with bear's noses and rag doll penises than we
are with unwarranted assertions of scientific expertise where none
exists. After dl, just about anyone—outside of the truly devout
Freudian—will find the phallic nose symbolism laughable, but who
can laugh off claims of scientific proof? Perhaps these experts even
believe their own claims.

HE WHO PAYSTHE PIPER CALLSTHE TUNE

How long does a psychological custody evaluation take? A review of
New York State custody cases from 1990 through 1996 showed that
some psychological evaluators saw the children and/or the parents for
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as much as fifty hours; some never saw the subjects of their evalua-
tions at all. Typically, the evaluative process last two or three hours.
Then the expert has to write up the reports.

Courts seem to give more weight to the opinions of the evalua-
tors who conducted the more extensive interviews. I n one case, Young
v. Young, cited above, the supreme court (the trial court) of New York
weighed the competing evaluations of two psychiatrists so:

In this case, after having spent approximatdy 56 hours meeting
with and evaluating the parties and the children, Dr. Marc
Reubins, the court-appointed psychiatrist, was of the opinion
that it was "not in the best interest of the children to remain
living in the house with their mother....”

[The opinion of the mother's expert, a Dr. Green . . . was
concededly flawed. Dr. Green himsdlf, who had interviewed
the mother and children for only a few hours over a two-week
period in February 1994, admitted that his qualification to
make a custody recommendationwas limited since he had not
seen both parentsand he had not seen the childreninteract in
the presence of both parents. Under these drcumdtances little or
m weight shoud have bemn acoorded to his recommendation that
cugtody ke awarded to the mother.

It clearly behooves the wary parent in a custody fight to make
sure that his or her expert spends at least as many hourswith any and
all family membersin all possible situations as the spouse's expert and
the court-appointed one, if there is such.

This could get alittle expensive. Costs do vary enormously from
expert to expert and from place to place, of course (Manhattan, for
example, is avery expensive place to have a disputed custody case), but
if we figure alow of about $50 per hour and a high of $200, then hiring
a well-credentialed expert of one's own for fifty-six hours would cost
some $2,800 to $11,200. It seems a bit unfair since, clearly, the richer
parent has asignificant advantage here.

What Isin That Expensive Evaluation?
It isnot clear, however, that the judges evince nearly as much interest in
what, precisely, goesinto the body of the evaluation—whether the psy-
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choexpert simply chatted with parent and child, or whether he or she
administered tests to buttress the subsequent opinion submitted to the
court—as opposed to the timeit took and the final recommendation.

What isin the report?T he fruits of clinical intuition, of course,
about which parent has the better values or which oneisalittle loony.
What else would there be?Well, many evaluators do use a number of
tests. There is the same problem with that as there is with any use of
psychological tests to plumb the depths of the soul. They don't work.
They can't work. (Psychological tests of reading ability and such
things, by the way, are not too bad. It is when we get into soul-
plumbing that the reach of testing far exceedsits grasp.)

Think about it. What would be the point of using the Min-
nesota Multiphasic Personality Inventory, for example? Is the evalu-
ator going to match the child'slittle response profile code with one of
the parents? Or decide which parent profile code correlates with
more attractive parent-type attributes? That is absurd. How will the
child's or the parents' responses on a personality test help determine
the relative superiority of the parental knowledge, skills, abilities, and
values of the mother and father? They won't. There are no tests to
perform such afunction.

Tests allegedly useful for determining which parent should have
custody of achild are not worth ahill of beans—the very idea of such
atest or battery of testsisabsurd, so why do psychologists use them?
Well, why not? They take time, cost money, beef up the report, and
add a nice, if spurious, aura of authoritative substance to it. Besides,
test results reassure our courts that something valid is taking place
when an expert is hired.

Because of this assumption of test validity, it is crucia that any
parent in one of these awful cases make sure that his or her attorney
is armed with weapons powerful enough to bring down the missiles
of tests that can be rained on the unwary parent— or attorney.

There are three such guns available, easily found in the refer-
ence section of most university libraries and good town libraries. The
first is the massive Tests in Print, a regularly updated bibliographic
encyclopedia of information on every published and commercially
available tex—some three thousasnd—in the areas of psychology and
achievement. T he second big gun is the book concisely entitled 7eésts,
from Pro-Ed in Texas, that aso lists the thousands of the most fre-
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quently used tests in psychology, along with those in business and
education.

Pro-Ed aso publishes the critical volume for administering the
coup de grfce to atest-heavy expert on the opposing Sde—a separate
volume called 7Test Critiques that covers the administration, interpreta-
tion, and practical gpplicationsd the tests, dong with information an their
reliability and vdidity plus opinions d experts about their usefulness and
limitations. Practical applications for this book in the courtroom
abound.

Don't leave home with out these three. At least not if you are
going to court.

SOLOMON'S SWORD

The APA has not taken a stand on whether forensic clinicians should
present their scientifically empty opinions in custody cases to the
court as the substantiated and definitive recommendations of an
expert, saying, “[T]he profession has not reached consensus about
whether psychologists ought to make recommendations about the
fina custody determination to the courts."

In actual practice, whenever aforensic clinician makes a recom-
mendation about custody to the court, he or she is telling the judge
who is the better parent for the child or who will be the " best match”
for each child's needs.

Not &l the practitioners who do custody evauations are com-
fortable wielding Solomon's sword so boldly, Some are comfortable
making recommendationsonly if they strongly fedl that one parent is
unfit, but not when both parents seem adequate. When confronted
with asituation in which the two parents are equally fit, from a psy-
chological assessment standpoint, to be custodial parents, then some
psychologistsstate that it is not possible for the psychologist to havea
professional opinion about which parent should have custody. These
clinicians argue quite rightly that the evauator's personad opinion
should beirrelevant.

Custody evaluators on both sides of the recommendation issue
would likely dlam that it makes no difference whether they choose to
decide between the parents because the court is free to disagree based
on differentinformation or on different weightsof information.

Well, that is not so obvious.
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In a recent Massachusetts custody case that reached national
prominence, an appeals court threw out the custody determination
made by probate and family court judge James Lawton that allowed
each of two twelve-year-old twins to live with the parent of her
choice. The judge in making that decision relied in large part on the
wishes of the two girls. The appeals court felt that the judge did not
give enough weight to professional recommendations that separating the
twins would harm them emotionally. According to the Bogon Globe,
"The appeals court judge, Roderick Ireland, writing for the three-
judge panel, said, ‘[A]ll of the evidence from a guardian ad litem, a
school guidance counselor and a therapist for [one of the twing|
clearly showed that the children needed each other to shield them-
selves from the turmoil that led to their parents’ divorce and subse-
guent custody battle' ” (Ellement, Bogon Globe, July 19, 1996).

Maybe the girls themselves knew what they "needed” and
maybe they did not. But it is as sure as the rising sun that those pro-
fessional evaluators did not know. They had persona opinions about
twins and the needs of children and the trauma of divorce, and they
applied those general opinions to these individuals as if they were
written in the stone of a thousand psychological studies. They are no
such thing. That the supposedly objective recommendations offered
to the court by forensic evaluators are no more than persona opin-
ions arrived at through clinical intuition and the inevitable biases of
the evaluator and then couched in a barrage of jargon and profes-
sional rhetoric does not mean that courts are free to disregard those
opinions at will.

Weight given psychological testimony varies from judge to
judge, from court to court, but whatever its true substantive value, it
clearly behooves the parent who wishes to prevail in a custody suit to
aval himself or herself of the most highly credentialed expert pos-
sible. And, as we have seen, one with plenty of time to spend on the
evaluation.

By the way, it should be possible to further enhance your hired
expert's credibility with the judge by matching him or her asclosely as
possible to the personal characteristics of the judge— gilding the por-
trait, of course, with those impressive credentials, thus combining the
appeal of a peer with the weight of an authority — sort of likea judicia
golfing buddy who looks like Marcus Welby.
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There is another crucial issue here. Who is going to make al
these custody decisions if professiona child and family experts are
not?Eliminating all those experts throws the businessonto the shoul -
ders of the parents to make the best claims they can, and onto the
judges to cal them as he or she sees them. That would be a better
system than the one we have at present, at least in that the parent
with more money would no longer be able smply to outspend the
poorer in the parade of experts.

It would, however, leave parents stuck, without any hope of
counterbalancing opinion, in the coil of the judges own prejudices
and biases. That is bad, but if we left it to the judges aone without
any bolstering expert opinions, we would force them to lay bare their
own prejudices for al to see. Perhaps that would force the law to
become more explicit about what does and does not count in the
parental superiority sweepstakes, but it is no wonder that judges do
not want to find themselves all alone behind that eight ball.

It must be said too that in many cases of trying to determine
what isin the best interests of the child, the judges— our judges, our
courts— are simply desperate for advice on how to make right deci-
sions becausethe very lives of children are at stake.

THE DEATH OF ACHILD

The body of Michelle Walton was found on the second-floor
landing of the Morton Street home of Anita and Charles
Johnson, her foster parents, on Oct. 6, 1994. The Johnsons
claimed the child wes accidentally injured when 10 pieces of
sheetrock collgpsed on her. But Cambridge District Judge
Arthur Sherman, who conducted a closed-door inquest last
summer, has concluded [Michelle] was murdered. Sherman
aso found that [Michelle] was repeatedly sexudly abused
during her two-year stay in the Johnson home. Sherman's
findings were unsedled yesterday. (Ellement and Grunwald,
Boston Globe, October 11, 1995)

Michelle had been taken from her own home, where she had
been neglected and mistreated, and placed in the care of a foster
family. In their care, she died under the sheetrock. The foster family
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said the child's death was accidental. The coroner said he could not
determine the cause of death because the wounds on her body were
so many and so varied. Whatever the cause—whoever the cause—a
little girl is dead because neither her family nor her guardians were
capable of taking the necessary actions to keep her aive. Her foster
parents, the Johnsons, were never charged in this case. Neither was
anyone else.

On November 27, 1995, in New York City, another little girl,
Elisa lzquierdo, sx years old, was found beaten to death by her
mother. Everyone— teachers and neighbors— had noticed the child
was limping and bruised and, eventually, no longer attending school.
Five times child protective services personnel had been called in to
help this child, to save her from what was indisputable abuse. Three
times the department returned the child to her mother, deciding that
it was in the best interests of the child to keep her in her home with
the mother who was step by step killing her until at last she lay dead
at the feet of the clinical social workers who had held her very life in
their hands.

The fates of these two innocents are not that unusual. Some
three hundred children each year in our country are killed by their
parents or foster parents. Countless more are beaten, starved,
exploited, and drugged in scenarios so ugly they could come, seem-
ingly, only from the pen of the most sadistic of sensationalist writers.

THE BEST OF INTENTIONS

The problem of child abuse is not new, nor is our society's awareness
of the desperate need of these children to be saved from the awful
ministrations of their lawful caretakers. It was in response to their
need that Congress passed the Child Abuse Prevention and Treat-
ment Act in 1974, mandating that all adultsin positions of responsi-
bility with respect to a child are required to report to the proper
authorities any known or suspected child abuse. No more could
teachers, doctors, and nurses say that, yes, they knew there was a
problem in that family, but it was really none of their businessto do
anything about it. For too long, out of a traditional, if somewhat
myopic, respect for the privacy of the family and the rights of parents
to rear and discipline their own children, state and federa govern-
ment agencies had been most reluctant to venture behind the closed
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doors of familial privacy even in cases in which the hurts of a child
were impossible to ignore.

CAPTA, as the act is known, was a laudable and responsible
attempt both to stop the carnage and to make clear that society did
not accept the principle that parents have an unlimited right to abuse
their children any way they wish, whatever their stated reason or
excuse. The National Center on Child Abuse and Neglect collects
and publishes national statistics on child abuse. According to the tes-
timony of Senator Dan Coats before a Capitol Hill hearing, in 1963
there were 150,000 reported cases of abuse, in 1993 there were
2,898,000. Two thirds of these abuse and neglect alegations are
unsubstantiated or determined to be unfounded, but that still leaves
nearly a million children with documented abusein asingle year.

Mental health professonas may be involved at dl stages of
legal inquiry in cases of child maltreatment.. . . If an evalua-
tion is sought, it will probably be under a statute requiring a
finding of harm as an element of abuse or neglect. In such a
case, the clinician will usualy be asked to determine whether
a"mental injury” has resulted from maltreatment of the child.
Thus, the evaluation will be focused on the childs mental
status and, if significant disturbanceis present, whether it was
caused by trauma (Melton, Petrila, Poythress, and Slobogin
1987, p. 320)

Revised in 1984, CAPTA today requires that any adult—
whether in a position of responsibility with respect to the child or
not—is required to report to child care authorities within thirty-six
hours any known or suspected child abuse— physical, sexual, or emo-
tional —and those authorities in turn are required to investigate the
suspicion and, if it is confirmed, take steps to guarantee the safety of
the child and to report the suspected abuse to the police.

Further — this is a critical provision of the law—any adult
reporting such known or suspected abuse is utterly and absolutely
i rmune to any sort of charge or prosecution, crimina or civil, for
having reported the abuse to the authorities. This step was taken so
that concerned observers who were justifiably suspicious but not cer-
tain that abuse had taken place would not be intimidated by the fear
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of civil lawsuits to make their suspicions known to authorities who
could protect the child who might be in danger.

That the need for alaw such as CAPTA was great is undeniable.
That theintentions of the lawmakers who drafted and passed the leg-
islation were honorabl e also seems undeniable. But like so many well-
intentioned attempts to heal society's hurts by legislating them out of
existence, the law produced vast and unexpected ramificationsand, in
many cases, has caused as much hurt to as many children as the situa-
tion it was designed to correct.

THE ROADTOHELL
In 1995, a veteran testified at a Senate subcommittee hearing on child
protection:

| am aretired chief petty officer in the United States Navy. |
proudly gave twenty years of my life and my family's life to
defend away of life that | believed in and | repeatedly swore
an oath to support and defend the Constitution of the United
States, a document that | understood ensured the rights of the
individual against the kind of institutional abuses, in the name
of my government, that my family has endured.

On May 9, 1989, my eight-year-old daughter was discovered
to have been viciously sexualy assaulted. This was discovered
during a medical examination at a health care facility that my
wife and | had taken Alicia to after she complained of pain....
Aliciainformed the doctor and police detectives that someone
had taken her out of her brother's window and had put her in a
green car, drove to a secluded area and had hurt her, threat-
ening to lull her if she cried out. Alicia gave a very detailed
description of thisindividual.. ..

Alicia was placed with a therapist [Kathleen Goodfriend]
who immediately expressed her conviction that | wasto blame
and that Alicia was obviously covering up for me. [She con-
vinced the court] that the only way to ensure Alicids safety
was to severely restrict her family's access to her as much as
possible.. ..

By early June of 1989, Joshua [my six-year-old son] had
been added to the list of my victims by the social worker on
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the case by submitting a charge to the court that *Joshua had
been sexualy molested and that he was in danger of being
molested again." Joshua was never interviewed or examined
by anyone.

In July of 1989, my wife and | were taken to trial on
charges of sexua abuse and failure to protect for both Joshua
and Alicia ... They told us a plea bargain had been offered.
... My wife and | could plead no contest to a charge of
neglect and after complying with several conditions. . . . Alicia
would be returned home. They never intended to return
Aliciato us. They blackmailed usinto submitting a plea of no
contest by promising to return our daughter. We did, and
they then told us that Alicids therapist had told the court that
if they returned Alicia to us, | would kill her. Alicia was not
returned, but the plea bargain stood. We lost our day in
court. . . .

My wife went for 112 months without seeing my
daughter. | went from October 1989 till October 31, 1991
without any contact.

| was required to attend and "successfully” complete the
following: 1. Individua therapy, twice a week, the object of
which wasfor me to admit my guilt; 2. Group therapy in what
was called a denier's group, with other men who had the mis-
fortune to have been "accused" and found "guilty” of
molesting [their] children. ... The only acceptable graduation
from this therapy is for you to admit your guilt; 3. Therapy
with my wife in concert with other families who have been
accused of similar crimes, twice a week. Again, the only
acceptable conclusion to this group is to admit your guilt.

We discovered early in 1990 that the therapist and the
foster mother had been telling Alicia that the only way she
could come home was to tell them that | was the one who had
hurt her. Aliciahad complained to the socia worker and asked
for help, but her pleas fell on deaf ears. After 13 months of
isolation and intimidation, in June of 1990, they succeeded in
getting Aliciato say, "Daddy did it." . ..

| was at work at the air anti-submarine warfare headquar-
ters on the 13th of December 1990 when they came for me. |



IN THE BEST INTERESTS OF THE CHILD

was handcuffed and led away. . . . At the court hearing in Feb-
ruary of 1991 | remember the anger and frustration of having
to sit in the court room, the absolute insanity of sitting there
listening to my daughter tell a completely fabricated story of
her assault. . . . Thiswas the first timein 11/2 years that | had
seen my daughter or heard her voice.

When it became known to the juvenile authorities that
DNA evidence was soon likely to clear me of the awful
charges, they moved quickly. In August of 1991, we were
summoned to juvenile court where the socia worker, the
therapist and the county counsel tried to have Alicia adopted
avay. . . . The blood sample reports . . . proved that it was not
Alicids biological father who had assaulted her and that who-
ever had assaulted her was sterile. ... The county counsel
then said that . . . it wasimmaterial to them who had actualy
perpetrated the rape. Alicia was being adopted out solely
because we had pled no contest to a charge of neglect back in
November of 1989.

With the intervention of the San Diego County Grand
Jury ... and the public support generated by a series of news-
paper articles written by Jim Okerblom and John Wilkerson,
Aliciawas returned home. . . .

The price of thisludnapping into the compassionate world
of child abuse prevention is difficult to calculate. My wife
tried to commit suicide and was hospitalized for 9 monthsin a
locked psychiatric ward. My children are afraid of policemen
and others in authority. They have learned to fear those
whom they should most be able to trust. ... My son lost al of
hisfriends and was told by their parents that he could not play
with their children because his father raped his sister. Joshua
was 6-years-old at the time. My parents spent their entire life
savings trying to keep me out of jal. We spent 2'/2 years not
knowing from one day to the next what they were going to
take away next, just knowing and dreading the inevitable fact
that more was coming. . . .

Above dll, and, by God, most of dl, I lost 212 years of my
daughter's life and my family’s life, that we nor she will ever
get back, and nothing that is ever said or done will ever make
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up for that. (Testimony of James B. Wade to the Senate Com-
mittee on Labor and Human Resources, Subcommittee on
Children and Families, Hearing on Child Protection, May 25,
1995)

How could this happen? How could this innocent child be
ripped from the bosom of her family, torn away from a security she
must have needed desperately after the terrible injury done her by the
rapist? How could an innocent man find himself accused and, indeed,
to al intents and purposes, convicted of such a hideous crime against
his own flesh and blood on the basis of nothing but the clinical intu-
ition of the social worker assigned to protect his child?

"We Had to Destroy the Village to Save It"
How could what happened to the Wades happen?

A 3-month-old girl suffocated in Spokane in February 1995
when her mother fell adeep with her on the couch and then
rolled on top of her. "l guess | picked a bad night to get
drunk," the mother reportedly told a friend. The crib was
filled with debris and soiled diapers. (Wilson, Seeitle Times,
August 4, 1996)

I't happened because of parents like this, because adults like this
do such terrible harm to children that no state that is not itself cor-
rupt can sit idly by and let such atrocities occur in the sacred name of
parental rights. A decent society is responsible for the welfare of the
future generation. Individuals cannot simply say of another's children,
"They are not my problem."

Nor can society smply wait until the child is killed or perma-
nently damaged to take action. CAPTA was deliberately designed to
prevent the destruction of innocent children, not simply to jal their
out-of -control parents after the damage was done. With prevention
asagodl, it is neither necessary nor even desirable to wait until harm
has been confirmed, until the perpetrator has been positively and cer-
tainly identified, to remove the child from harm's way. "It is better to
be safe than sorry™ is the motto of CAPTA, but, of course, the defini-
tion of what will be a sorry state is rather narrowly defined. What
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CAPTA does to families is rather reminiscent of General William
Westmoreland's famous— or infamous— remark about an incident in
Vietnam: "We had to destroy thevillageto saveit."

Prevention as the ultimate goal requires that everyone involved

act not solely on the basis of knowledge but on the basis of suspicion
alone.

Open Season on Power less Families

Suspicion, under the law, isinterpreted so broadly that even adultsin
a position to know better are required to take the flimsiest of allega-
tions seriously. For example, if one member of acouplein the course
of family counseling during divorce proceedings— an activity usually
putatively undertaken to help keep people cam and ease the pain of
family breakup— accusesthe other of having been too harsh several
years previoudly in disciplining the children, their family counselor is
required by law to report the alleged long-past abuse to the child
welfare servicesfor immediate investigation.

Whatever the consequences for family counseling practice—
and it does not bode well —the most immediate result of such
reporting lawsis avast increase in the number of child abuse investi-
gators required to check out al those reports. Just consider. The
number of adults in real or nomina positions of responsibility for
children— and thus required by law to report anything suspicious—is
vast indeed. Most children have two or three teachers of one type or
another, a school principal and nurse or guidance counselor, afamily
physician or therapist or counselor or some kind, priests or ministers,
scout leaders, camp counselors, and day care workers, to name just a
few of the more obvious adults who come into contact with children
while in some position of authority over them. Each and every one of
these people is required by law to report any suspicion of abuse of
whatever kind immediately after they suspect it, even if the suspicion
is based on nothing more than a spiteful and unsubstantiated allega-
tion made by another adult.

Nearly three million reports of known or suspected abuse are
received by state child welfare agencies each year. Each and every one
of these three million must be investigated promptly, and not by
insensitive cops or untrained citizens. Oh, no. Proper investigation
requires the clinical sensitivity of the trained professional.
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Wow! An indefinitely expanding, virtually unlimited, full
employment bill for child welfare workers. What a boon for the
industry. And industry it is. In response to the growing demand for
trained professionasin child welfare and family psychological func-
tioning to investigate these three million abuse allegations a year,
child welfare bureaucracies have swelled their ranks until they burst
their buildings at their seams overflowing into the space and budgets
of all other state agencies.

It is open season on helplessfamiliesand the number of hunting
licensesout thereis truly astronomical.

The Rape of Parental Rights
How could this happen? It was inevitable, given the way the law was
written.

The law took parental rights awvay from parents and effectively
vested those rights in paid professionals who claim that their knowl-
edge and their training makes them better parents than parents them-
selves, and better judges of the best interest of the child than parents,
police, or the courts. Before their awesome authority — and their vast
armamentarium of claimed knowledge—all the amateurs in the child
welfare business must fal silent and bow the knee. The legislators
bought their claim of unequaled expertise; the police and the courts
have no choice but to buy it aswell.

That the scientific basis of their claimed superior knowledge is
as insubstantial as smoke hardly gives the paid child professionas
pause. Why should it?

The mental health professionalswho serve asforensic evaluators
in child maltreatment cases have no way at al to determine whether a
particular individual harmed a child or even whether a particular
child was harmed on the basis of psychological or behavioral rather
than physical evidence. There is no clear pattern of behavior exhib-
ited by all battered and abused children. And there isno clear pattern
of behavior to identify adults who harm children, despite pseudo-sci-
entific efforts going so far as to create a* syndrome" supposedly typi-
tying batterers.

The review of the literature indicates that the scientific basis
for the battering-parent syndrome is very wesk.. . . Psycho-
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dynamic researchers have not succeeded in identifying a con-
sistent pattern of traits common among abusers. Gelles
found that at least two or more authorities agreed on only 4
of 19 traits reported in the literature. ... When [this evi-
dence] is used in combination with medical evidenceas to the
cause of physical injuries, it is likely to be highly pregudicial
and misleading. (Melton, Petrila, Poythress, and Slobogin
1987, p. 315)

Quoting a 1972 review in Psycchological Bulletin of battering
parent studies by Spinetta and Rigler, the authors continue, *While
the authors generally agree that there is a defect in the abusing
parent's personality that allows aggressive impulses to be expressed
too freely, disagreement comesin describing the source of the aggres-
sive impulses" (Melton, Petrila, Poythress, and Slobogin 1987, p.
315).

There is a defect in parents who beat up their children that
alows them to beat up their children? That is so vacuousit is hard
not to laugh.

A mental health professiona may dso be asked to give an
opinion as to whether a child has been abused. However, it is
hard to imagine careful psychological testimony that would be
very helpful to the fact finder. Although child maltreatment is
certainly not benign in its psychological effects, the behaviora
signs are not distinguishable from those seen in other clinica
populations. (Melton, Petrila, Poythress, and Slobogin 1987,
p. 321)

Linda Meyer Williams, who, along with her colleagues, con-
ducted the oft-quoted emergency room "amnesia" study (discussed in
chapter 9), was aso the co-author of another very interesting study
published in 1993 in the Psychological Bulletin and noted briefly earlier.
She and her colleagues reviewed some forty-five separate studies of
child victims of sexua abuse in which all the children were eighteen
years of age or younger. They were attempting to determine whether
the child (eighteen is very old for such astudy!) who has been abused
is in any way distinguishable, at least to the eye of a trained expert,
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from a child who has not been abused. They found that no particular
symptom or cluster of symptoms or syndrome differentiated abused
from unabused children, and that about one third of the abused chil-
dren showed no symptoms at al (Kendall-Tackett, Williams, and
Finkelhor, 1993).

These studies make it very difficult for any expert— whatever
the impressive list of credentials—to claim that he or she can infal-
libly detect either an abuser or avictim of abuse.

Then what are these so-called professionals doing in court
expressing their utterly unfounded opinions one way or the other
about these matters? They have no knowledge, but they do have the
power.

The law was written to place the power in the professiona's
hands; the entire legal system set up to deal with abuse of children is
predicated on there being child professionals— psychologistsof one
type or another —on whom the rest of us can rely to determine the
best interests of the child. Someone has to fill the bill and there are
about 100,000 diplomas out there claiming that right to do so.

These people are supposedly trained, and they are certainly well
paid, to tell the rest of uswhat iswrong with a particular child, if any-
thing, who did it, and what should be done for the child. We want
them to make these judgments. We beg them. The law demands it of
them. Of course we get what we ask for.

Carol Lamb Hopkins was the deputy foreman of the San Diego
County grand jury that reviewed the country's juvenile dependency
system in 1995. She was adso a member of the San Diego district
attorney's ad hoc Committee on Child Abuse. In her testimony to the
Senate subcommittee's hearings on children and families on May 25,
1995. she said:

| could share anecdotal stories about the destruction of fami-
lies, the insengitivity of sociad workers, the collusion of juve-
nile court judges, which might well cause you to decide that
the damage done to children and familiesin the name of child
protection far outweighsthe good. . . .

It istime to bring common sense to our justice system and
to recognize that the protection of children is almost dways
synonymous with the protection of families. We cannot
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allow the protection of family to be the rhetorical clam of
any one political agenda or segment of the system. | strongly
believe the protection of the family is essential to the protec-
tion of our society and essentia to the survival of a healthy
democracy.

Abuse of Immunity

Both willful blindness and fairy tales have served as the basis for
breaking up families, removing children from their homes, and
placing them in foster homes where they are quite likely to be
abused; and they have resulted in numerous criminal charges being
brought against adults targeted by the tales.

Why aren't those professional validators a little worried about
making allegations so bizarre that it would seem that no onein hisor
her right mind could possibly take them literally? If they are not wor-
ried about harming others, shouldn't they be a little worried about
getting sued for irresponsibility? Well, no.

In an unsurprising extension of the immunity granted to those
who report suspected child abuse, the courts have ruled that immu-
nity also shields the activities of the authorities— the child care pro-
fessonals—who are called in to investigate those reports. It is this
extension of immunity that allows doctors and nurses, social workers
and psychologists who induce children to make bizarre allegations to
do so without any fear of retribution.

One might think that at least in casesin which the defendants
were found not guilty that someone, somehow, would be held
responsible for dragging both the helpless children and the innocent
accused into court, but it is not so, not even when the alegations are
of so extreme and nonsensical a character that if uttered by any but
the certified child care professionals, they would land the utterersin a
safe environment for evaluation themselves.

The abuse evauator is immune as well from the charge of
having irresponsibly violated al sense of ethics, decency, and even
common sense.

Ray Buckey and his mother, Peggy McMartin Buckey, were
found not guilty Thursday of molesting children at the
family-run McMartin Pre-School in Manhattan Beach, aver-
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dict which brought to a close the longest and costliest crim-
ind trial in history. An eight-man, four-woman jury—10 of
the members parents themselves—acquitted the Buckeys of
52 counts of molestation after deliberating for nine weeks
over evidence that had been presented over the course of
more than two years.

The acquittals concluded the longest criminal trid in his-
tory, a case that stemmed from a 2/-year-old’s report to his
mother 9x years ago that he had been sodomized at his school
by a"Mr. Ray." The case ultimately cost taxpayers more than
$15 million, altered scores of livesand careers, and provided a
national foca point for the issue of child abuse. (Timnick and
McGraw, Los Angdes Times January 19, 1990)

When the McMartins of the famous day care abuse case were
finally vindicated, they sued Kee MacFarlane, the child psychological
speciaist who interviewed the children, as well asthe corporate entity
for which she worked. The California court ruled that they could not
sue Ms. MacFarlane—or Children's Institute International —for her
role in the raising of bizarre allegations like hot air balloon molesta-
tion and tunneling trips to graveyards to dig up graves and hack up
corpses because she was just doing her job under the shield of immu-
nity. Immunity applied because her investigations arose directly out
of theinitia reports of abuse (McMartin v. Children’s Institute Interna-
tiond, California, 1989).

Extraordinary. If the initial causeis just, then any evil in its ser-
viceis justified?

In the case of Wade, the naval officer above, the situation
turned out a bit better in the end. In part this was because a very
interesting series of events had been taking place during the family's
ordeal but unknown to the Wades. It happened that a convicted sex
offender was being tried for abducting and molesting children in the
very neighborhood where the Wades lived with their daughter who
was raped. The so-called therapist and abuse specialist never told
these poor parents, although both professionals were aware of it al
aong.

When the facts came out, the Wade family sued their daughter's
"therapist,” Kathleen Goodfriend. The California Court of Appea
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found that for the family therapist Kathleen Goodfriend, her suppos-
edly "therapeutic" activities extending over a two-and-a-half-year
period after the initial report of the abuse "had nothing to do with
the child abuse identified and reported at the outset by the hospital.
[The] aleged coercion of Aliciacontinued over the next two and one-
half years—long after any 'emergency’ had passed, after Alicia was
out of harm's way, and after the authorities were actively involved,
investigating and prosecuting.

"To hold such conduct protected is to immunize virtually
anyone coming in contact with an abused child. We do not believe
such an interpretation is warranted by the reporting statute” (Fames
W et al.v. Quperior Court of San Diego Co., Kathleen Goodfriend & al.,
1993).

Following this decision, the Wade lawsuit was settled, for atotal
of $3.7 million. The county paid about $750,000 for its share of the
damages.

In most cases the injured family is without recourse. "l was just
doing my job." Doing it badly doesn't seem to have a negative impact
on the pocketbook either. Kee MacFarlane, despite the over-
whelming rejection of the bizarre allegations of nursery school chil-
dren undertalung grave robbing and corpse mutilation that appeared
over the course of her interviews with the children, still works as a
clinical child psychologist and commands hefty fees as a speaker on
her experiences.

None of this should come as a surprise to anyone. Abuse of
immunity is inevitable. Where there is no accountability, there is no
responsibility. It is assimple as that.

ITISATOUGHJOB
The abuses and excesses of so many child welfare specialists should
not be allowed to obscure the indisputable fact that there are many
decent, caring, hardworking professionals who do their absolute best
with huge caseloadsto help the children as well as they can be helped
with the psychological tools available. It would be cruel and
ungrateful and stupid to say otherwise.

The problem for them and for usis that the psychological tools
just do not exist for them to do their jobs, and no one can or is
willing to admit that. It is just too difficult to deal with the awful
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reality that in the three million annual cases of alleged abuse, our
aready overworked police forces would be called on to investigate
and make determinations essentially without any evidence at al of
where, with whom, and by whom abuse has occurred. Who can
blame the police and the prosecutors offices—aong with our
courts— for wanting the assistance of professionals who know what
they are doing?

Itisjust too bad that there are none available.

Both in custody cases involving allegations of grave risk to chil-
dren in the home, and in cases arising where parents cannot agree on
custody for reasons both profoundly serious and dismayingly foolish,
our judges—our whole family legal system — desperately seeks guid-
ance about where to find and where to place the best interests of the
children involved. Agencies, parents, and judges alike turn to psy-
chological professionals to help them find the truth or make their
case.

Our common desperation seems to have produced the common
delusion that experts actually exist who really can determine with the
unerring instinct of a homing pigeon exactly where the best interests
of achild lie, where a child should live, whether and how a child has
been hurt, how a child should be protected, who will be the superior
parent, and who is unfit to be a parent at all, who should have the
right and the duty to care for a child, who should see the child only
under restricted conditions, and who should be kept away from the
child altogether.

Acceptance of their expertise has led us to trust professionals to
make these decisions for the family court system. That means ulti-
mately that we also grant them the power to make these decisionsfor
our own families. The abstract need of society to protect its children
becomes inevitably the rape of the rights of the real parents of indi-
vidual children. Once again, the institutionalization of society's desire
to "do good" results in terrible harm for those in the path of the do-
gooders.

The marriage of law and psychology has reached the heights of
disproportionate power for the psychologists not just in family courts
but in all legal disputes in which a psychological matter is at issue.
Judges buy the validity of the expertise of the confident psychological
practitioner and no doubt welcome the opportunity to make their
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own decisions on some foundation other than persona opinion and
bias.

It is this understandable desire that has led to the recent explo-
sion in our courts of cases alleging mental and emotional — psychic—
injury, al requiring the expert testimony of the psychological witness.



9
Remembrance of

Things Past

Psychic Injuries from Long Ago

It is important to stress that, in considering the admissibility of
repressed memory evidence, it is not the role of the court to rule
on the credibility of thisindividual plaintiff's memories, but rather
on the validity of the theory itself. For the foregoing reasons, the
Court hereby denies the Defendant's Motion in Limine to Exclude
Repressed Memory Evidence. For the law to reject a diagnostic
category generaly accepted by those who practice the art and sci-
ence of psychiatry would be folly. Rules of law are not petrified in
the past but flow with the current of expanding knowledge.

Edward F. Harrington, United States District Judge,
District of Massachusetts, Shahzade v. Gregory, May 8, 1996

THEJUDGEAND THE EXPERT WITNESS

In the spring of 1996, in Massachusetts, an elderly woman brought
suit against her equally elderly male cousin from California for
wrongs he allegedly had done her nearly half acentury before.

Ann Shahzade, sixty-eight, claimed that from the time she was
twelve years old until she was seventeen, her cousin George, five
years older than she, had subjected her on a number of occasions to
nonconsensual sexual touching.

Ann claimed aso that she had been so traumatized by these
events that she repressed al memory of them despite frequent con-

236
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tacts with her cousin over the years, with frequent loans from George
to Ann. In 1991, during a course of psychotherapy when, coinciden-
taly, her cousin refused to lend her an additional $30,000, Ann said
she regained her memories of the numerous incidents of fondling of
fifty years ago; she subsequently sued her cousin for damages.

Her cousin, George, objected to Ann's suit, arguing that the
touching was consensua and, moreover, that suing fifty years after
the alleged tort vastly exceeded the statue of limitationsfor a personal
injury suit. Further, George claimed that Ann's failure to bring suit
earlier could not possibly be due to traumatic repression with
memory loss because no such thing existed in science.

U.S. District Judge Edward Harrington, of the First Circuit,
heard George's objection and issued a ruling in May 1996, declaring
that, at least for the First Circuit, repression of memory due to
trauma— along with its long-delayed recovery years after the trau-
matic events—had been firmly established in science. Thus, Ann's
civil suit could go forward, fifty yearsold or not.

In reaching his decision,Judge Harrington relied strongly on the
testimony of Dr. Bessd van der Kolk, the psychiatrist from Harvard
University Medical School whose work on trauma and memory was
briefly described earlier. Dr. van der Kolk told the judge that repression
was a scientific fact. Judge Harrington wrote that an expert witness
claiming that a theory is scientific "must testify as to whether that
theory can be, or has been, tested or corroborated, and, if so, by whom
and under what circumstances, whether this theory has been proven out
... whether the theory of repressed memory is widely accepted in the
field of psychology. Dr. van der Kalk's testimony satisfies these funda-
mental factors" (Shahzadev. Gregory, 1996).

In an interesting applicationof modern technology, when the judge
made his ruling accepting that the psychological evidencewes truly sci-
entific, the Harvard psychiatrist and trauma specialist had the ruling
broadcast al over the Internet. The broadcast was no doubt in the inter-
ests of sciencerather than for the purposeof personal advertising.

" Scientific" Evidence Cited by the Expert

Y esterday, the expert witness, Dr. Bessd van der Kolk, testi-
fied that the phenomenon of repressed memories among
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trauma victims, especialy those suffering childhood sexua
abuse, iswidely accepted by scientistsand doctors. (Rakowsky,
Bogon Globe, April 10, 1996)

In support of hisassertions, Dr. van der Kolk told the judge that
he relied on a study by Judith Herman, who teaches in the Depart-
ment of Psychiatry at the Harvard Medica School, and Emily
Schatzow, who is Dr. Herman's colleague at the Women's Mental
Health Collective in Massachusetts, on incest victims who were said
to "recover” their lost memories through group therapy.
Dr. van der Kolk swore to the judge that with this study Dr.
Herman and Dr. Schatzow have provided the world with unshakable
proof that traumatic repression of the memories of childhood sexual
abuse iscommon. T he judge believed him.

AsJudge Harrington explains:

One such study, which Dr. van der Kolk referred to as the
Herman and Schatzow study, looked at victims of sexud
abuse and found that only approximately one-third of the
victims remembered al the details of the abuse. Another
one-third of the victims had a partial memory of the abuse,
while the final one-third of the victims remembered nothing
relating to the abuse. Dr. van der Kolk stated that these fig-
ures represent "the sort of figures that every study comesin
with, regardless of what the methodology is. . ..” (Shabzade
v. Gregory, 1996)

Let's look at this study "proving" traumatic repression

recovery of memory.

The Miracleof Amnesia

In group, Doris initialy reported almost complete amnesia
for her childhood. She spoke little until the sixth session,
when she began to moan, whimper, and wring her hands. In
a childlike voice she cried, " The door is opening! The door
is opening!" She was instructed to tell her memories to go
away and not to come back until she was ready to have them.

and
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Thisshedid, firstin awhisper, and then in aloud voice. Her
anxiety then subsided to bearablelevels.

In the three weeks following this session, Doris was
flooded with memories which included being raped by her
father and being forced to service a group of her father's
friends while he watched. T he sexud abuse began at about the
age of 9x and continued until the age of twelve, when she was
impregnated by her father and taken to an underground abor-
tionist. (Herman and Schatzow 1987, p. 9)

It should be noted here that "Doris" isnot areal patient. She is
just a made-up case used by Drs. Herman and Schatzow to illustrate
the findings of their "study." Clinicians often do this, the burden of
finding authenticillustrative cases apparently being too heavy.

For the real women who were part of the incest survivors
therapy group run by these two therapists, 26 percent of the patients
had no memories of sex abuse at all. Yet the therapists write that the
women who can't remember being abused at al suffered the abuse at
ayounger average age (4.9 yearsversus 10.6 years) than the ones who
did remember. How can they possibly know the age when the abuse
supposedly occurred if the women don't remember anything about
the abuse at al?

What are these women doing in an incest survivors group in the
first place if they can't remember any incest? Ah, but after a while
they can.

Participation in group proved to be a powerful stimulus for
recovery of memory in patients with severe amnesia. During
group therapy, more than a quarter of the women experienced
eruption into consciousnessaf memories that had been entirely
repressed. (Herman and Schatzow 1987, p. 8)

Are their memories true accounts of what actually happened to
these women as children?Well, who isto say that they are not?They
seem true to the patient. They were accepted as true by the thera-
pists. Why should the patients in such a circumstance doubt the
authenticity of either their memories or the supposed process of
"losing" and "recovering” them?
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Since the maority of their patients— 64 percent—"discovered"
some new memoriesof child abusein therapy, Herman and Schatzow
classified the majority of their patients as having "some degree of
amnesia' due, of course, to traumatic repression.

Amnesadue o represson?

Is this proof of represson—proof that the trauma of incest
forced those memories out of the reach of consciousness?It is no
such thing.

They are actually reporting only that many women who have no
memories of incest—who nevertheless join an incest survivors
therapy group on the recommendation of their therapists—do, in
time, claim to have memoriesof incest.

Thisstudy is proof of nothing. We can have proof of repression
and recovery of memory only if we have no other explanation for the
absence of memory before the women joined the group and then the
presence of memory sometime after they had joined it.

Are there no other possibleexplanations?Sure there are.

What might be possible reasons for the failure to remember?
Perhaps some of these women chose not to think about what hap-
pened to them; many victims of sexua abuse may chooseto turn their
minds from the unpleasant memories. Perhaps some of the women
were so young at the time of the abuse that clear memorieswill for-
ever be impossiblefor them.

And, perhaps, for some of the women who have no memory of
abuse, the abuse just did not actually happen.

Can the researchers rule out the possibility that the memories
were simply created by the patients and by the therapists who
believed that patientsin an incest therapy group should have memo-
ries of incest, who believed that in time they would have them—and
have them they did? No.

Unless Herman and Schatzow can rule out al of these con-
founding factors, they cannot possibly conclude that amnesia due to
traumatic repression is the only explanation for the lack of memory.
Because these researcherschose essentially to control nothing in their
"study," they can conclude, essentially, nothing.

Imagine, for example, that you find that money is missing from
your purse that had been sitting on the kitchen counter next to the
refrigerator where your son and a neighbor kid had been standing. Yau
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cannot jump to the conclusion that the neighbor boy took the money
from your wallet without first ruling out al other possihilities. That is
not just good science; it issimple common sense.

How could Dr. van der Kolk tell Judge Harrington that this
hopelessly confounded example of junk science constituted scientific
proof for repression of memories of trauma? 1t seems impossible that
anyone could do so.

Maybe judges should be required to read the psychoexpert's
source material themselvesinstead of relying on some expert to sum-
marizeit for them. A lot getslost in the translation.

Traumainthe ER
Dr. van der Kolk aso told the judge that repression was scientifically
proved in a study by the sociologist Linda Williams on women's
reporting memories for child abuse incidents that occurred seventeen
years earlier.

AsJudge Harrington explains:

A study conducted by Linda Meyer Williams, which Dr. ven
der Kolk referred to as "the best study on dl of this,” further
validates the theory of repressed memories. As a graduate stu-
dent in psychology at the University of Pennsylvania from
1973 to 1975, Ms. Williams did her doctoral dissertation on
sexudly abused children who had been treated at the
Philadelphia Children's Hospital. She conducted extensive
interviewswith young women who had been sexudly abused,
and her dissertation detailed the experiences which they had
undergone.

Seventeen years later, as a research psychologist, Ms.
Williams reinterviewed patients who had been the subject of
her dissertation to see what impact the earlier sexud abuse
hed on their later life. She wes able to locate about haf of her
origina subjects, and after reinterviewing them, she found
that thirty-eight percent of her patients no longer remem-
bered the abuse.

(Ms. Williams is actually Dr. Williams and has a Ph.D. in soci-
ology, not psychology.)
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Note that Dr. van der Kolk told the judge that the Williams
study was the bes ever dore on the repression of traumatic memory.
Let uslook at the best study ever done.

In @ 1992 issue of The Advisor, a newsletter for an organization
of professional child abuse experts, Linda Williams, a member of the
organization's board, reported the results of interviews she and col-
leagues conducted with women seventeen years after they had been
brought as young children to the emergency room of a city hospital
for suspected sexud abuse.

Williams claimed that, "38% of the women were amnestic [Sc]
for the abuse or chose not to report the abuse to our interviewers17
years later.” Leaping to generalize her findings, she concludes,
"These preliminary findings suggest that amnesia for sexua abusein
acommunity sampleis not an uncommon event.”

Amnesia? For unfathomable reasons, psychologica amnesa is
amost as popular with clinicians who specidize in sx abuse as it is
with Hollywood writers. Williamsis saying exactly what Herman and
Schatzow said—that the trauma of the abuse was so great that the
children probably repressed their memoriesof it.

Did Linda Williams really find that over a third of women who
were abused as children had "amnesia’ for the abuse seventeen years
later? No, she didn't. She discovered that 38 percent either did not
remember the incident or did not choose to tell her researchersabout
it. Dr. Williams never even asked the women directly whether they
remembered the abuse. She did not hand them the hospital report
and say, "See this? Now remember?* She has no idea what would
have happened had she done so.

Is this proof of amnesa—proof that the trauma of childhood
abuse forced those memories out of the reach of consciousness? As
above, it is no such thing.

Williamss study, like that of Herman and Schatzow, is proof of
nothing. Williams can argue that she has scientific proof of repres-
sion if and only if there is no other explanation for what happened
with these women.

Are there no other possible reasons than amnesia to explain why
38 percent of the interviewed women failed to report an incident of
child abuse from seventeen years before? Sure there are.

Her youngest subject was ten months old at the time of the
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reported abuse. Ten months old! Just how much does anyone
remember about being ten months old? Or one year? Or two? Or
even three or four?

Also, for many of the children, the reported abuse consisted only
of "touching and fondling.” What's a child supposed to think about
inappropriate touching and fondling? It is likely that such actionswere
uninterpretable and nontraumatic for the younger children.

It's important to consider too that there was no physical trauma
in 34 percent of the cases, and in 38 percent no physical force was
reported. For molestation that leaves no physical evidence, with
young children one often has only the word of the mother or other
caretaker that the abuse actually occurred. Maybe nothing happened.
Maybe the mother was overly conscientious. Maybe she was angry at
someone. Who knows?

In addition, the women in this study were from inner-city fami-
lies who used the hospital emergency room as their primary health
care provider, so there is nothing that would make avisit to the ER
stand out for these children. Did Williams test to see how many of
the other vidits to the ER in the course of their childhood these
women remembered? Did she find out what percentage of visits they
forgot? And what kind of incidents they forgot? She did not. She
didn't test how well or how much nonmolested adults remember
about their trips for medical care as children either. She has no idea
what kinds of injuries or sicknesses get forgotten over seventeen
years.

There is nothing at al remarkable about the failure of 38 per-
cent of Williams's subjects to relate an incident of reported sex abuse
from seventeen years prior to the interviews. 1t would be completely
unbelievableif 100 percent of them had remembered the incidents.

When something does not happen in a study, when women do
not describe to interviewers a particular incident of reported abuse,
the researcher cannot conclude that there is only one possible
reason—amnesial —for the absent finding. There are any number of
possible reasons a particular finding does not show up in a particular
study.

Thisstudy, along with that of Herman and Schatzow, belongsin
the dustbin of junk science, not in supposedly authoritative legal
briefs handed to our legislators and judges.
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This study actually had nothing to do with repression at all.
There were so many other reasons for the women's failure to report
that single incident of abuse, no researcher could claim, with any
degree of honesty, that repression was the sole possible reason, or even
the most likely. It was no such thing.

Perhaps expert witnesses do not swear "to tell the truth, the
whde truth, and nothing but the truth,” but they should be required
to do so if they do not. Dr. van der Kolk apparently forgot to tell the
judge some additional crucial facts about Dr. Williams's study.

To quote from the 1979 book The Aftermath & Rape, written by
Linda Meyer Williams with her colleagues Thomas McCahill and
Arthur Fischman, the book that reported the original data:

"Finaly, child victims[under twelvg ¢ rape[broedy, statutorily
odfined] exhibit thefewest short-term [are year] adjustment prob-
lems In many ceses the nature 6 the event [or evaty is merdy
confusng. Whereas the event is disturbing to the victim, it is
perhaps no more disturbing than so many other aspects of a
childs life. In the first year following the rape, the victim's
family may deliberately maintain an "everything-is-normal™
posture. These efforts, combined with the child's natural
tendencies to forget and to replace bad feelings with good
feelings, usually result in the appearance of few adjustment
problems.. .. The changes that did appear were often diffi-
cult to attribute to the rape, as they may have reflected
normal developmental growth and change. (Williams, Mc-
Cahill, and Fischman 1979, pp. 44-45)

Why would Linda Meyer Williams have expected the “well-
adjusted children™ with their "natural tendenciesto forget™ to report
a "merely confusing”" event from seventeen years in the past to her
interviewers in the 1990s?

Why would Dr. van der Kolk have neglected to share the earlier
data on the lack of trauma in the child rape victims with the judge
before whom he is testifying about trauma and memory? It is
extremely hard to understand.

Dr. van der Kolk presented the Williams study to Judge Har-
rington s "the best” there is to prove "scientifically” the existence of
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repression. He was right about that. It is the best there is, and the
best isredly, really bad.

Most bewildering in the shabby display of pseudo-evidence for
the existence of repression paraded before the judge in Shahzade v.
Gregory is the research conducted by the number one expert-for-the-
plaintiff himself, Dr. Bessdl van der Kolk. Dr. van der Kolk testified
that he conducts research on trauma using what he thinks of as
advanced, sophisticated, neuropsychological techniques.

Dr. van der Kolk asserts that we have a specia video trauma
memory that worksaccording to different rulesthan ordinary memory.
He claimsthat while ordinary memories of such eventsas, for example,
your first day at college, will indeed be distorted, decomposed, selec-
tively highlighted, and badly contaminated both by what transpired
before and what occurred afterward, memories of traumatic events are
etched indelibly and unalterably into the very synapsesof the brain.

Is there any evidence that special video trauma memory is a
fact? No. But Dr. van der Kolk claimsto find that when patients are
asked to remember horrifying events in their lives like the death of a
child in a car accident, their PET scans look different than they do
when the patients are asked to think about getting up, brushing their
teeth, and going to work. A PET scan is a picture representing the
amount of brain activity in different colors. Dr. van der Kolk hooks
up volunteers to the PET scanner — the machine that measures brain
activity and makes the picture— and asks them to remember some-
thing terrible. He takesa" picture.”" Then he asks them to think about
brushing their teeth. He takes another picture. The pictures look
different.

What can one conclude from that? Nothing.

How do the PET scans look when the patients think about an
event that was unpleasant but not horrific, like having your car
stolen?Who knows?How about a highly emotional event like awed-
ding day or an episode of adultery? Do they look more like traumas
or teeth brushing? Nobody knows. What do the scans|ook like when
the patients are asked to fantasize a horrifying event instead of
remember one? Nobody knows.

It wouldn't make any difference if we did have answers to all
these questions. Whether PET scans vary when subjects think or fan-
tasize about various types of events cannot prove that anyone has a
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trauma engram etched in hisor her brain. How could it? And there is
no logical connection between distinctive PET scans and Dr. van der
Kalk's favorite pseudo-phenomenon, flashbacks. There is no necessary
connection between distinctive PET scans and indelible memories.

For example, let us say that my PET scans dways look different
when | fantasize than they do when | remember real events. Would
that necessarily mean that my memories of real events were exact and
accurate? Of course not. There are innumerable reasons why the two
classesof scans might differ.

Researchers who jump on "the special indelible character of
trauma memory" bandwagon as the only possible explanation are
simply bamboozling the public. This bamboozling is especially intim-
idating when it is sprinkled with a hefty dose of neuropsychology
jargon. What is the poor layperson supposed to say?“I don't buy that
PET scan stuff!” Of course not. Who would be so bold? That's why
we have experts to explain these matters to the lay public. Neverthe-
less, fancy terms and expensive technology aside, no one ever has
shown that memories of trauma have specia etched-in-the-brain
characterigtics. Dr. van der Kolk's research certainly shows no such
thing and he had no businesstelling the judge that it did.

Dr. van der Kolk was testifying about this research to prove that
repression of memory due to trauma is a scientific fact. He seems to
have forgotten for the purposes of his research the paradox that if his
subjects are able to focus their minds on the memory of a"traumatic"
event, then, by definition, that event was not repressed out of
memory due to the trauma or they couldn't have been thinking of it
during the experiment.

Of course, even if Dr. van der Kolk had avoided this crippling
difficulty, his PET scan experiments cannot be said to have even the
vestigesof control.

Who Needs Good Science?

Is there any scientific evidence that repression, in the sense that
"researchers" like Herman and Schatzow, Williams, and van der
Kolk mean it, actually exists? What they mean by repression is,
"Something terrible happened to me and it was so awful that |
cannot remember it, try as | will, and my failure to remember is not
because | was too frightened to pay attention to what was happening,
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and not because | was hit on the head, but only because my mind is
trying to protect me from the pain of the awful memory."

People like this story. It has an inherent plausibility —at least to
the ear of psychologized Americans. It makes sense. Well, not to me.
Psychologicaly, I'm from Missouri. Show me. Where's the sound, sci-
entific— carefully controlled and unconfounded by floating variables
and researcher bias—proof that repression exists?There isnone.

David Holmes, in a recent comprehensive review of al of the
evidence on repression, found that:

despite over sixty years [it is over seventy years now] of
research involving numerous approaches by many thoughtful
and clever investigators, at the present time there is ro con-
trolled laboratory evidence supporting the conogat of represson. It is
interesting to note that even most of the proponents of
repression agree with that conclusion. However, they attempt
to salvage the concept of repression by derogating the labo-
ratory research, arguing that it is contrived, artificial, sterile,
and irrelevant to the "dynamic processes" that occur in the
"real world." (Holmes 1990, p. 96)

Our George Franklin murder trial expert, Dr. Lenore Terr,
takes exactly this tack. Dr. Terr, in describing her trial testimony in
Unchained Memories, wrote:

| explained why clinical studies of peoplewho have undergone
traumatic events are the best way we currently have to under-
stand how these events are perceived, stored, and recollected.
It was important that the courtroom "finders of fact" see that
there are great differences between the mistakes that a group
of kidnapped children will make, or that araped little girl will
make, and the mistakes a college student in a psych lab, for
instance, will make after watching a movie of a simulated
automobileaccident. (Terr 1994, p. 51)

Dr. Terr packed a lot into that piece of testimony. She was
saying that having a horrible experience is different from having an
experience that is not horrible. That is undeniably true on some level
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if not all levels. She is saying also that adults are different from chil-
dren. Also manifestly true in many but not in all respects.

Most important, e is saying that her interpretationsand intuitions,
and thox of other dinicians, are a far better source o reiable and valid
information about memory and trauma than are scientific studies of
memory that b not involve actual trauma.

Now, that is a self-aggrandizing claim with no substantive scien-
tific support whatsoever. That clinicians think they are great judges of
how the mind works does not make them great judges of how the
mind works. It just makes them clinicians.

In an outpouring of pride in the infalibility of her clinica intu-
ition, Dr. Terr writes, "' Psychologica experimentson university students
do not duplicatein any way the clinician's observation" (1994, p. 51).

That is actually a strange and rather pathetic statement. A rea-
sonable person might expect that at least some of the clinician's
observations ought to be scientifically verifiable. If aclinician's obser-
vations cannot be duplicated in any way by scientific psychological
experiments— whatever the age or educational status of the sub-
jects—then something is seriously wrong with the clinician's observa-
tions. It is hard to imagine why anyone in the medical professions
would take such obvious pridein being beyond the touch of science.

Despite the disdain frequently expressed by clinicians for the
inferior research efforts of their lesser scientific counterparts, we nev-
ertheless have clinicians and trauma specidists like Williams,
Herman, Schatzow, and van der Kolk al claiming that their scientific
efforts to prove the existence of traumatic, "amnestic" repression
have been wildly successful and downright definitive.

They should be joking, but they are not. Their work should be
assigned in classes on research design to illustrate "What is wrong
with this study?" It certainly should not be presented in court as sci-
ence to a judge trying to make an honest and informed decision about
the scientific status of some psychological concept.

It is especialy frightening to realize that the professional organi-
zations on which both the courts and the public rely are utterly
unwilling to rein in these pseudo-experts when they testify. In fact, in
Shahzade v. Grego 'y, the plaintiff even offered as supporting evidencea
statement of the American Psychiatric Association that said, " Children
and adolescents who have been abused cope with trauma by using a
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variety of coping mechanisms. In some instances these coping mecha-
nisms result in alack of conscious awareness of the abuse for varying
periods of time. Conscious thoughts and feelings stemming from the
abuse may emerge at alater date.”

The judge was so impressed by that statement that he wrote in
his decision, "The American Psychiatric Association, which is the
major professional association for psychiatristsin America, recognizes
the theory of repressed memories and believes it is very common
among people who have experienced severe trauma.”

The American Psychiatric Association should be ashamed of itself
for writing a statement on the aftereffectsof abuse that is so vague and
SO open in its terminology that any practitioner with an agenda can
wiggle a pet theory into its framework. Do some people *cope” with
the memory of an awful event by not thinking about it? Sure. Well, call
that repression. Do some people simply forget with time and go on
with their lives?Sure. Well, cal that repression too. Why not?

Well, why not is pretty darn clear. Judges and legislators al
over the country are not going to rewrite the law on the statute of
limitations for either criminal or civil actions based on the "scien-
tific discovery” that people sometimes avoid thinking about awful
events in the past and sometimes they forget about them. They are
rewriting the law because the APA has told them that what is
responsible for the absence of conscious memory of terrible events
is nothing ordinary but rather the mysterious mental process of
repression, whose existence has been so clearly demonstrated by the
clinical techniques of Sigmund Freud and his modern descendants.
Shame on them.

The American Psychiatric Association knows perfectly well that
whatever the private ideological beliefs of its members about the uncon-
scious repression of the memory of psychological trauma, there is no
scientific evidence supporting the factual existence of this hypothetical
mental phenomenon. It is grossy unethical for the APA or any of its
members to midead the legd community into thinking otherwise.
Becausethey would like repressionto be afact doesnot makeit so.

PSYCHIC INJURIESLOST AND FOUND
We have frequently been called a litigious society; Maureen Dowd
has lately called us a therapeutic society: The courtroom spawn of a
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marriage of these two is a dizzying image indeed. Thanks to liberal
latitude in interpreting discrimination and injury under the Civil
Rights Act, various Employment Discrimination Acts, the Americans
with Disabilities Act, and the Child Abuse and Prevention Act, there
are not nearly enough clinical practitioners to ferret out al the
mental and emotional injuries committed in every imaginable public
or regulated domain.

The newest (1994) Diagnogtic and Satistical Manual of Mental
Disorders provides the civil litigant with literally hundreds of possible
disorders, each neatly laid out with the necessary symptoms. It is hard
to imagine that anyone could live in today's society and not be diag-
nosed with at least one of these many disorders. After al, they
include such exotic stuff as smoking cigarettes, having lousy sex,
feeling rotten about your life or trapped in your job or marriage, and
hating your body because you think you are too fat or too ugly. Any-
body out there with low self-esteem?

If you are not Pollyanna-happy — and complain loudly about the
fact that you are not— the odds are great that a psychoexpert can and
will diagnosea mental problem for you.

Once society has accepted that the hundreds of ways people can
be unhappy can dl be labeled as specific mental disorders, then the
diagnosisof those states of unhappiness, those disorders, becomes the
specia province of mental disorder experts. Using diagnostic criteria
of the American Psychiatric Association, public health officids have
determined that over 10 percent of working Americans suffer from
alcohol disabilities. That doesn't just mean that they drink too much.
Oh, no. It means they have a mental problem that makes them drink
too much. The layperson has signed away the ability to say, " Oh, hell.
If she drank less and spent more time thinking about somebody
besides herself, she'd be okay." This insensitive lay anadysis not only
recommends a change in behavior as a cure for unhappy-making
activity, it aso places the blame for the situation on the sufferer. A
strict no-no in the psychopoliticsof modern America

A layperson may look at the behaviors that characterize, for
example, adjustment disorder, and say, "Oh, baoney. Disorder,
shmorder. She's just having trouble breaking up with her boyfriend.”
But what does our typical layperson know? Has he had any clinical
experience with patients suffering from adjustment disorder? No.
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He's had a lot of experience with people breaking up with their
boyfriends and girlfriends, but commonsense experience no longer
countsin the courtroom.

Today we have psychological experts to characterize lifes events
and their aftermaths in termsof disordersand treatment. Thiswhole-
sale pathologizing of every possible response to the less-than-perfect
aspects of life has been a real boon to tort attorneys and their plain-
tiffs.

In al civil tort (injury, discrimination, disability) cases—he did
me wrong and | demand compensation— it is necessary for the plain-
tiff to show some damage or injury to clam compensation for said
damage or injury. You can't go into court and say, "He ran me over
with his car and | feel just perfect both physically and mentally, but |
want a million dollars anyway."

Now, determining physical injury is by no means a simple task
in every instance—just consider the wrangling over breast implants
and secondhand smoke—but it's an absolute breeze compared to
demonstrating psychological injury. | can see that your hand is badly
burned, for example, but how am | supposed to know if you realy
suffer from depression? You say you do, but, after all, you are suing
for amillion bucksin damages, so you have to claim you are suffering
from something, and | can see your handslook fine.

Diagnoses of mental disorders play a crucia role in establishing
injury in casesin which no injury is evident to the casua observer.

Let us say that your falling off the ladder produced no clearly
broken bones or other specific physical hurt. To recover damage for
injury, you must establish the presence of some injury. If no damage
is noticeably present, it behooves both patient and psychoexpert to
unearth some. A diagnosis of mental or emotional disorder does the
trick quite well.

It is noteworthy too, not to say terrifying, that a great many of
the psychoexperts leaping onto the witness stand, hired to testify in
civil trials in which thousands, often millions, in damages are
demanded in compensation for psychicinjury, are willing not only to
diagnose the claimant but to identify for judge and jury the actual
cause of the disorder —whodunit— even when that cause lay in the
distant past, decades before the hired gun ever met his or her
employer.
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Of course, we have had claims of psychological injury for a
number of years, but the exponential growth in such claims over the
last twenty-fiveyears has been astounding.

This is matched by the corresponding growth of graduate and
professional education in the various branches of psychology over
those years. The total number of Ph.D.s in clinica psychology
granted in the United States from 1920 to 1974 was 8,687. In the
twenty years since, there have been some 23,000 clinical Ph.D.s
awarded. Today, there are some 75,000 clinically trained psycholo-
gistsin the United States. This exponential growth has been accom-
panied by a like expansion in the number of master's-level clinical
social workers, especially since they achieved the goal of licensing in
the early 1980s, as well as holders of master's degrees in the different
varieties of counseling. Psychiatry alone has suffered something of a
drop-off in popularity over the last two decades, although with nearly
40,000 psychiatrists and close to 1,000 registered psychoanalysts,
their ranks can hardly be called thin.

All these highly qualified people need jobs.

Mental and emotional injuries provide almost limitless vistas of
employment for the psychologically trained. It should come as no
surprise that job opportunities and skilled workers arise hand in hand,
especialyin aline of work where the worker defines the job.

THE PSYCHOLOGISTSAND THE STATUTE

OF LIMITATIONS

Nevertheless, what psychological expert testimony about repression
and recovery of memory has done in the arena of civil redress for
mental and emotional injury knows no precedent. Lenore Terr's testi-
mony in 1990 in the twenty-years-late George Franklin trial for the
murder of the child Susan Nason provided an entree for expert psycho-
logical testimony on the alleged phenomenon of repressed memory in
civil cases.

In both the number of casesit hasinspired and in the changes of
law it prompted, the Franklin case has had unprecedented "psycho-
logical" impact on the American civil justice system. That is sur-
prising, in away, and ironic, because the Franklin case was, of course,
acriminal trial, not a civil action, and the absolute length of the delay
on Eileen's part in bringing forth her alegations against her father
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was not the central issue, since there is no statute of limitations for
murder in California.

Nevertheless, expert testimony on the status of repressed
memory in the Franklin trial triggered an explosion of psycho-
pseudo-science in the witness box and opened the floodgates to a new
kind of civil case for hurts from decades past, and a new kind of
delayed discovery law. In 1993 the California Court of Appea ruled
that Lenore Terr's testimony on trauma and repression was a useful
thing to have had in the courtroom "to disabuse the jury of the iden-
tified misconception that a child witness to murder would not be able
to forget the event only to recall it accurately twenty years later.”

This opinion lays out clear acceptance of the psychoexpert's
clam that as far as memory, forgetting, and the effects of terrible
experiences go, the ordinary citizen is an ignorant boob. This court
accepted the psychoexpert's claim that laypersons suffer from "mis-
conceptions” about these matters and require "disabusing” through
the good offices of the knowledgeable psychological professional who
can infalibly ferret out the deepest buried secrets and the most elu-
sive and complex mental processes.

Given what seems to therapists and patients to be the over-
whelming intuitive evidence that traumatic repression exists and
operatesin just the way they have observed with their patients, many
clinical practitioners supported a change in the statute of limitations
for prosecuting past crimes and for bringing civil suits based on past
injuries.

The move to extend the tolling of the statute of limitations
indefinitely puts a great many people in a very dangerous situation.
The legal system is supposed to protect the right of the defendant to
mount a reasonable defense. That meansiif you are accused of acrime
or accused of injuring someone, you must have the right to be tried in
atimeframein which it is possibleto obtain evidence and witnesses.

You aso have the right to expect that the evidence brought for-
ward will be something other than the highly dubious and utterly
unscientific claims of personally invested "experts" in psychological
"phenomena’ that have absolutely no scientific basisin fact. You have
this right as a defendant, and the people— judge, jury, and society as a
whole—have a right to expect that defendants and plaintiffs will be
found guilty or innocent or injured or competent or whatever on
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some basisother than the will-o'-the-wisp that isaclinician's personal
opinion based on clinical practice.

However, due process notwithstanding, in response to the testi-
mony of such experts, legislatures in some two dozen states across the
country have changed their laws because they were told, and they
believed, that there is reliable, generally accepted, scientific evidence
for the operation of involuntary, unconscious repression. Clinicians
presented as a scientific certainty a phenomenon whose existenceisto
date wholly unsubstantiated.

Itisalsolikely that the people in the state legislatures are scared
to death to vote against it. In my state, Massachusetts, the measure
passed without debate. The issue is tied very closely to the problem
of child sexua abuse and no legislatorsin their right mind want to be
seen voting in favor of child molesters.

Proponents of the change wanted the law applied to recovered
repressed memory to mirror that applied to the "discovery” of
damage in, for example, surgical casesin which the forgotten sponge
only makes its ill effects felt long after the statute of limitations for
surgical malpractice has passed. If you buy the clinicians belief
system, that's a perfectly reasonable position. If you want sound, sci-
entific evidence to support achangein thelaw, then it's real crazy.

The crucial difference between genuine discovery casess—'My
god, he left the sponge in there!™ —and recovered memory of trauma
cases is that in the former there is no doubt that the sponge is indeed
present in the claimant'sbody because the poor old claimant had to hire
another surgeon to remove the disgusting thing. There is no question
about the identity of the physicianwho left it there (although given the
surgical masks and the anesthesia there may be room for doubt, but the
surgeon's name is on the bill, isn't it?), and there is no doubt that had
the patient been aware of the midaid sponge within the time period
specified by the statute of limitations, he would have sued to recover
damages. Unlesshe was avery saintly and understanding patient.

But with so-called recovered memory cases, there is often no
objective or even supporting evidence that the alleged trauma
occurred, no evidence of the identity of the alleged perpetrator, and
no evidencewhatsoever that the plaintiff was unaware of the traumatic
event— or "countless” events— causing the alleged damage during the
period specified by the statute of limitations.



REMEMBRANCE OF THINGS PAST 25§

The widespread changesin the statutes of limitations due to leg-
islators' acceptance of the scientific validity of repression and recov-
ered memory have been a fabulous boon to litigators. Before the
courts accepted this interesting story as proven science, plaintiffs
could bring suit only for psychic wrongs done them within afew years
of the injury. Now the grave is the limit. As long as the accused still
breathes, suit can be brought for wrongs done more than half a cen-
tury ago. T he only evidence required is the claims of the plaintiff and
the clinical intuition of the hired psychoexpert gun.

By the middle of 1996, nearly seven hundred lawsuits involving
clams of repressed memory were at the trial level. Nearly two hun-
dred had reached appeals courts.

For the whole clinica psychological profession in whatever
guise, the increase in power and prestige in the civil litigation arena
has been dizzying. Just think of it. Judges genuflecting before your
sagacious testimony, and changing the law to fit your word. Legisla-
tures galvanized into rewriting out-of-date statutes of limitations so
that citizens wronged by their fellows decades in the past can never-
theless seek retribution as long as they were injured badly enough to
lose their memories in the interim. It is a compelling picture of a
powerful profession flexing its musclesas never before.

The clinician has, amost by definition, cornered this market.
Because diagnosing psychological injury supposedly requires skills
born of yearsof training, it isclear that only the trained psychological
professional can do the job. No wonder the social workers clamored
so for licensed clinical status.

It is aso no wonder that the last couple of decades have seen an
exponential growth in the number of psychoexperts testifying in liti-
gation of every description involving claims of psychological injury
from past abuse, present harassment, and any conceivable form of
discrimination T he job opportunities are inexhaustible.

SO MANY DIAGNOSES, SO MANY CLAIMS

In acivil tria like that of Shabzade v. Gregory, a psychological expert
is hired by the plaintiff to mount the witness stand and giveforth tes-
timony both about psychological science in genera terms— like the
experimental basis of repression, for example—and aso about the
specificsof the particular case before the court at the moment.
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For example, in the Shahzade v. Gregory case, Ann Shahzade
claimed to suffer from an eating disorder, sleeping problems, and
problems with her relationships. (Hmmm. Who doesn't?)

So, in testifying before Judge Harrington on the supposedly sci-
entific foundation for repressed memory, Ann's Harvard expert did not
confine himself only to generalities. Oh, no. He aso diagnosed the
plaintiff as suffering from our old friend, post traumatic stress disorder.

Consider that the major symptom of PTSD is horrible, intrusive
memories of the traumatic event invading your thoughts and your
dreams— those flashbacksthat defense expertsfor Viemam vetsfind so
convenient. That is kind of hard to claim when you clam at the same
time that you were entirely unable to remember the trauma at al for
fifty years, isn't it? Of course, another little symptom you may have is
the inability to recall an important aspect of the trauma. Maybe the
clinician turned that symptom into the inability to remember anything
at adl even of years and years of horrible experiences. A second
symptom cluster for PTSD has to do with avoiding thoughts of the
trauma and people associated with it, but if you claim not to remember
the trauma at all that whole bunch of possible symptomsis blown avay.
In this case, Ann certainly did not avoid her cousin; she regularly bor-
rowed money from him over the years. The third category of symp-
toms you have to display —at least one—has to do with irritability and
trouble faling or staying aseep. About ninety million Americans
exhibit those symptoms, so the prospective plaintiff is pretty safe there.

What this means in actuality is that there are no symptoms reli-
ably indicative of PTSD. The only important factor in reaching this
diagnosisis the claim of the patients or plaintiffsthat something hor-
rible happened to them and it made them feel terrible. No psychia-
trist, psychologist, counselor, or social worker can evaluate that claim
any better than you or |. What isthere to evaluate? Only whether the
personislying, and it isimpossible for anyone to tell that.

Dr. Gerad Rosen, writing in the Bulletin ¢ the American
Academy ¢ Psychiatry and the Law in 1996, observed that there is
nothing new in the notion that some people feign iliness for financial
gain. He pointed out, however, that the establishment of post trau-
matic stress disorder as a distinct psychiatric condition has brought
with it the expression of renewed concerns because the symptoms of
PTSD are subjective, well-publicized, and easy to simulate.
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Recent findings demonstrate that attorneys can play an active
role in furthering the presentation of fase PTSD claims.
Rosen (1995) reported on 20 survivors of amaor marine dis-
aster who dl filed personal injury claims and presented with
the hallmark symptoms of post traumatic stress disorder. The
resulting and extraordinarily high incidence rate for diag-
nosed PTSD among these litigating survivors was explained,
in part, by reports of attorney coaching and symptom sharing.
Thus, several survivors disclosed that counsel had advised
them that they didn't need to work and it might be worth
their while to see a doctor every week. Two other survivors
reported after settling their cases that attorneyshad explained
to crew members how peoplewith PTSD had sleep problems,
nightmares, and fears. This information was dlegedly shared
with othersin the group. (Rosen 1996, p. 267)

A number of experts have expressed concern that attorneys
might coach their clients in the furtherance of a claim, simply run-
ning down the list of PTSD symptoms in the DSM. Lees-Haley
(1986) considered this potential for abuse and concluded: "If mental
disorders were listed on the New York Exchange, PTSD would be a
growth stock worth watching."

If you wish to sue, it is 100 percent guaranteed that a hired gun
can be found to give you a diagnosis. With symptoms as vague and
contradictory as those of dozens of the so-called mental disorders—
with PT SD probably taking the prize—how can the expert miss?

Psychological Breast Lumps
Remember, in a psychological injury trial, atria in which the plaintiff
is claiming that he or she was mentally or emotionally injured by
someone else, there is, by definition, no apparent physical evidence.
We have only the word of the claimant, who says, "I am badly
injured, he injured me, and | want compensation.” The claimant is
backed, of course, by the testimony of the hired expert psychological
witness. (Of course, one may, and many people do, sue for both phys-
ical and psychological injury.)

In the example below, the supervising therapist hired by the
plaintiffin a 1993 Seattle civil trial explains how he arrived at the diag-
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nosis Of post traumatic stress disorder that served as the bass of the
alleged damage in the lawsuit for vast compensation— $3.4 million.

Attorney: What were the factors that you saw in your clinical experi-
encein working with [the plaintiff] that led you to come to diag-
nosing her eventually as having Post-Traumatic Stress Disorder?

Therapist: Okay. Thefact that what had appeared to be anxiety and
depression, some Dissociation, that | initially saw as Adjustment,
was more chronic. Secondly, that there had emerged in her
therapy clear memories of very traumatic abuse and coercion of
her, which is consistent with PTSD diagnosis. Thirdly, there
was adisruption to her salf image, her esteem of that image.
And disruptionsin her personal relationships, historically, and
currently at that time.

So, for those reasons, among others, it seemed an obvious
diagnosisto make. (Mutteu v. Hagen, 1993)

Was the diagnosis of post traumatic stress disorder caused by
childhood trauma reached because of the symptoms exhibited by
the patient and carefully observed by the seasoned practitioner?
Oh, no, not at al. Because the patient in the course of therapy
claimed to recover memories of trauma, the therapist simply diag-
nosed PTSD on the basis of alleged trauma alone. The diagnosis
was made entirely independently of any symptoms. (It is for this
reason that PTSD — and its associated symptoms— cannot be used
in any correlational studies of trauma victims. If the patient had a
trauma, then the patient has PTSD; if the patient has PTSD, then,
by definition, the patient had atrauma.)

The list of signs and behaviors that the naive might consider
necessary for the diagnosis are nothing next to the claim of historical
trauma by the patient. If you can claim atrauma, then you can clam a
post trauma mental problem.

Shouldn't there have been at least a psychological lump in the
patient's metaphorical breast to justify the diagnosis? Apparently not.
This clinician began to "spot” symptoms 4fter he reached his diag-
nosis, not before.

What does a psychological breast lump look or fedl like? How
does the trained clinician spot an authentic psychological symptom?
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Let me give you a distressingly clear example of the extremely
tenuous relationship between ""symptoms™ spotted by the sharp clini-
cian hired to come up with a litigatable diagnosis and what the
patient actually saysin session with the clinician. It is also a beautiful
example of the creative clinical intellect at work, utterly unfettered by
any constraints of reality.

The plaintiff claimed to suffer from PT SD caused by the child-
hood trauma of abuse suffered two decades prior to the trial.
Remember that a frequent symptom of PTSD is that the traumatic
event is persistently reexperienced.

Thisis actua courtroom testimony illustrating what the patient
said that led her therapist to believe that she "persistently reexperi-
enced the trauma” that allegedly caused her PTSD.

Therapist: In [the plaintiff's] case, she continued to choose menin
relationships in which there was often sexual deviancy [oral sex].
When she got closein the relationship, she would have difficulty
in being sexua. She seemed to have difficulty in making appro-
priate and healthy choicesfor herself regarding relationships. So
that, in essence, with each relationship, it was aform of sexual
abuse that she kept creating.

What | saw in [her] isthat each time she got into arelationship
it wasinappropriate and in many waysit was abusive. T hat would
be re-experiencing the original event. | don't believethat she
deliberately, conscioudy, went out and picked someone that was
going to be abusivetowards her or would ask her to perform
sexud actsthat she wasn't comfortable with. But, | believe, that's
what kept happening again and again.

Attorney: | see. Anything else?

Therapist: No. (Matteuv. Hagen, 1993)

Got that? Any woman who has had a number of unsatisfactory
relationshipswith men isavictim of post traumatic stress disorder. Any
sharp clinician could tell you that those lousy relationshipsare just the
poor woman'sway of reenacting the abusive relationship from her girl-
hood. Of course, thiswill be true even if the woman remembers nothing
at al about the past abuse. The unconsciousdoes not lie, doesit? And
what could lousy relationshipsbe but areflection of abusein the past?
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What we've got here is evidence for the presence of a
symptom—reexperiencing the origina event through nightmares,
incessant thoughts, or flashbacks—so flimsy | would not have
believed it if | had not heard it in court. Bricks out of straw indeed.
Ye thistrained professional testified that she spotted this symptom —
rotten relationships with men—and determined her diagnosisin one
impressive leap of illogic. Who can say she is wrong? Only another
highly trained professional.

Corroboration

Only another expert can testify that your expert is wrong, and what
can he or she say? That you are not sick? You cannot prove that a
person is not sick; you cannot prove the nonexistence of something.
Maybe the second expert is just not as sensitive as the first. Who can
say? A third expert? There are no objective criteria for most mental
diagnoses.

The psychiatric association did not develop its diagnostic cate-
gories or the associated symptom lists through any procedure
remotely resembling standard scientific practice, and individual prac-
titioners do not arrive at their specific diagnoses for particular
patients through any scientific procedure either.

The actual basis for the clinician's diagnosis is what it aways
was, from Freud to the present, diagnostic manual or no manual:
what the patient says about what he or she feels, thinks, and does;
and the clinician's interpretation of what the patient says.

James McDonald and Francine Kulick have edited a book called
Mental and Emotiona Injuriesin Employment Litigation—a handbook
for expert psychological witnesses to use in preparing cases for psy-
chological damage. This handy guide to prospering in court points
out, with no sense of irony whatsoever, that:

In psychiatry and clinicad psychology, more than in any other
medical discipline, a patient's subjective reporting may be asg-
nificant and confounding problemin the diagnostic process. . . .
Without clarification, and taken at face vaue, a patient or liti-
gant who clams to be "severely depressed” may be misunder-
stood as suffering from a clinicaly significant depression when
the person issmply sad or angry. (1994)
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WEell, they've got that right.

The clinician relies on what the patient says—filtered, of
course, through the focusing lens of the clinician's intuition, and cor-
roboration of the product of this happy union is neither wanted nor
needed. Well, actually, corroboration is badly needed, but the legal
profession has been conned into believing that it is not.

In achapter on torts, or civil wrongs, in his book Everybody’s Qi de
to the Law, the late nationally famous attorney Melvin Bdli writes:

An early fear of the law was that psychological injuries could
be eadily faked. Because there were no sure means of verifying
these injuries, the danger was that many sham claims would
be successful. Today psychologica and emotional injuries and
other mental disorderscan be diagnosed with a good ded of
certainty, so the chances that afraudulent claim for emotional
distresswill succeed are no greater than for any other type of
injury. (Belli and Wilkinson 1986, p. 302)

Mr. Belli was badly led astray there, and so, dl too often, are the
rest of us. The gullible publicisled to believe that clinicianstestifying
in civil cases truly reach their diagnostic conclusions after carefully
gathering corroborating information for what the patient tells them,
but, of course, in most instances, corroboration would be impossible.
Who can corroborate whether someone sleeps well, has nightmares,
feelsanxious, or can't remember something?

In some cases, however, clinicians simply spurn the concept of
corroboration asirrelevant to the process of healing. They also spurn
reality testing as irrelevant to the process of criminal and civil trials,
which istruly bewildering.

Dr. Lenore Terr, the star witness for the prosecution in the
George Franklin murder trial, displays the classic breezy attitude
toward corroborating evidence for a patient's clam. (Her entire
acquaintance with Eileen Franklin before her father's trial extended
for the whole of four hours.)

Eileen told me that she became withdrawn at school after
Susan Nason disappeared. She began pulling out the hair on
one side of her head, creating a big, bleeding bald spot near
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the crown. Mog likdly, young Eileen unconscioudly set out to
duplicate the horrible wound she had seen on Susan Nason's
head. This behaviord re-enactment provided internal confir-
mation for me of the truth of Eileen's memory. (1994, pp.
35-36; itaics added)

It is beyond belief that a court was hoodwinked into believing
that this nonsensical psychobabble represents in any way objective
evidence or reliable proof that Eileen pulled out her hair to match up
with Susan Nason's head wound.

That courtroom diagnosticians ignore even the wispiest con-
straints of reality in reaching their diagnosesis truly frightening.

Lenore Terr, like dal clinicians, trusts her clinica intuition
absolutely and is blithely indifferent to the operation of the confirma-
tory biasin the construction of an interpretative narrative to put on
the witness stand. She was testifying in amurder case, acrimina trial,
which makes this arrogance and indifference to science particularly
difficult to swallow.

Faking I't

In the Shabzade v. Gregory trial, Bessel van der Kolk told the judge
that "there is no scientific basis to believe that Shahzade or other vic-
tims could fake such memories and fool psychiatric tests” (Rakowsky,
Bagon Globe, April 10, 1996).

What on earth can Dr. van der Kolk have meant by that?

Did he mean that patients can't fool doctors about whether
claimed memories are real ? N ot true. Patients themselves can even be
fooled.

Jean Piaget, the famous Swiss child psychologist, gives us an oft-
guoted example of exactly this phenomenon. He relates that a vivid
childhood memory of hiswas of an attempted kidnapping he suffered
as a small child in the care of a nanny who saved him from the
danger. Years afterward, in a fit of remorse, the nanny confessed to
Piaget’s parents that she had made up the whole story to cover some
indiscretion of hers. Yet, for the young "kidnap" victim, the memory
was as clear and as detailed as any memory of an actual event. Of
course, the story was probably vividly related by the maid, and no
doubt recounted a number of times by family members, so it was a
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clear story in young Piaget’s mind. How was he to know it was not
true?

N o one can tell the difference between a true memory and amis-
taken one. There are no reliable differencesin accuracy, in the number
of details, or even in the confidence a person feelsin the memory.

(For very readable books that deal directly with thisissue as it
applies to real-life situations, the reader is directed to any of several
recent offerings by Elizabeth Loftus and her colleagues.)

Did Dr. van der Kolk mean that a patient couldn't fool atest for
traumatic repression? Not true. There are no psychological tests for
such things. What test could there possibly be? Unless someone pops
up and says, "Wait a minute! She told me all about it in 1972, there
is no possible way to gainsay the claim of a traumatic inability to
remember. What secret psychological tests could Dr. van der Kolk
have had in mind?

Is he claiming that no healthy person could fake responses to
psychological tests well enough to fool aclinician into thinking he or
she was sick? Not true. P Lees-Haley and R. S. Dunn in 1994 found
that college freshmen in the first quarter of an introductory psy-
chology course were quite capable of picking out the appropriate
symptoms for different diagnoses. Ninety-seven percent of these
untrained youngsters picked out the *right” symptoms for depres-
sion, 97 percent for generalized anxiety disorder, and 86 percent for
PTSD (Lees-Haley and Dunn 1994, pp. 252-56).

Moreover, a famous study by David Faust, Kathleen Hart, and
Thomas Guilmette showed that the situation was just as bad even for
the accurate detection of brain damage in children.

Children were instructed to "fake bad” on comprehensive
neuropsychological testing but were given minimal guidance
on how to proceed. Of the 42 clinical neuropsychologistswho
reviewed cases, 93% diagnosed abnormality [in normal chil-
drenl], 87% of these 93% attributed the results to cortical
dysfunction, and no clinician detected malingering. The
results are consistent with other studies that have examined
the capacity of adolescents and adults to fake beievable
deficits on neuropsychological testing. (Faust, Hart, and Guil-
mette 1988, p. 578)
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Thereishaf acentury of research showingthat it is not only pos-
sible but quite easy to fake and fool both psychiatric tests and the psy-
chiatrists who give them. There is aso a decade of research showing
that people can be fooled even by their own mistaken memories.

Is Dr. van der Kolk claiming that in an evaluation interview no
client could fool atrained clinical psychiatrist into thinking she suf-
fered from PTSD when she did not? That's a joke, right? To get a
diagnosis of PTSD, dl you have to do is tell your doctor that you
have nightmares about some awful event in your past, or, alterna-
tively, that you remember nothing at all about some awful event, and
that you are cranky and have trouble sleeping. Bingo! PTSD.

Dr. van der Kolk must have been fooling the judge, or maybe he
was just putting him on.

It is exactly this extraordinary flexibility in claiming and inter-
preting symptoms that makes customized diagnoses not only possible
but inevitable. The good attorney Bdli could not have been more
wrong.

The system is foolproof. Opportunities for litigation for psychic
injury —for mental and emotional distress—are wide open. Add in
the unprecedented expansion of time to bring suit afforded the
allegedly injured plaintiff by state and federal acceptance of repressed
memory as an excuse to throw reasonable statutes of limitation out
the window, and the opportunities become virtually limitless.

Any underemployed clinicians or attorneys would do well to
hotfoot it to the nearest bookstore and purchase a copy of the DSM-
IV as well as the handy how-to-sue book edited by McDonald and
Kulick. The latter is an excellent source for information on laws that
provide avenues for recovery of damages due to psychological injury
and for frequently claimed injuries along with their diagnostic cri-
teria.

WHAT DOESIT COST TO BRING A CIVIL SUIT?

The situation is made worse by the way the current lega system pays
for itself. Most civil suits like Shabzade v. Gregory are brought under a
contingency arrangement. So suing is itself alittle bit expensive, but
mostly for the attorney, not for the plaintiff. T he attorney usually foots
the bill for al those expensive expert witnesses at several hundred dol-
larsan hour for court time plus preparation, travel, and lodging. Some-
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times the plaintiff and the plaintiff's attorney will split these costs. In dl
cases, these matters are subject to negotiation.

If the plaintiff loses, then he or she must usually pay only court
costs, which essentially amount to fees for photocopying documents
and such.

Thisis nothing compared with what it will cost the defendant to
fight the suit.

Yes these suits for compensation for past injury do have defen-
dants. After al, somebody hasto foot the bill for your injury, and why
should it beyou?

RETROSPECTIVE CLAIRVOYANCE, ORI KNOW

WHO CAUSED THE INJURY

In civil casesin which the plaintiff is seeking compensation for injury,
the plaintiff must show not only some hurt or injury, but who or what
isthe cause of that injury.

That means that any plaintiff in acivil injury tort trial must hire
aclinician who not only will diagnose the client with something psy-
chologically injurious warranting compensation— preferably lots of
it—but also will imprint a psychological kiss of authority on the
pointing finger when the client claimsto know who caused the injury.

Where is the evidence that the person accused is guilty of
causing the injury? Enter the expert witness. When Dr. van der Kolk
diagnosed Ann Shahzade with PTSD, he also testified that the dis-
order was brought on by the sexua traumas she suffered in adoles-
cence at the hands of her teenage cousin fifty years before (Rakowsky,
Bogon Glabe April 10, 1996).

Now, that is a diagnostic feat! How did the expert know that?
How would a clinician go about diagnosing a sixty-eight-year-old
woman as suffering from PTSD brought on by a series of incidents
more than fifty yearsin ber past? N o one could know that. It makes no
difference.

Hired diagnosticians cheerfully mount the stand and tell court
after court not only that this person is suffering from PTSD, or anx-
iety disorders, or dysthymic disorder, but also that it is obvious to the
diagnostician who or what caused the mental or emotional injury and
when it happened. They have to do that if the plaintiff who hired
them is going to win the case.
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For example, if you are going to sue your employer claiming
that job-related stress or sexua harassment from your supervisor
caused you grievous, incapacitating, expensive-to-treat psychological
injury, then clearly you must show that your alleged problems do
indeed stem from the job situation itself and not from some other
cause like preexisting lifelong depression or the sad fact that your
spouse has | eft you for ayounger model.

So your expensive psychological expert witness must not only
clam to discern for the mystified public the psychological injury
invisible to the ordinary person in the jury box or to the judge— but
clear in the mind’s eye of the trained clinician—but must also
unabashedly identify the cause and perpetrator of the injury no
matter how distant in the past the source may lie.

Now, how could your recently hired, never-been-to-your-place-
of -employment expert possibly know that your anxiety, sleeplessness,
stress, or depression was due to sexua harassment by your supervisor
last year and to no other cause?H e cannot, unlessyou tell him.

If clinicians can’t even diagnose disorders reliably, how are they
supposed to be able to peer into the past and pick out the cause of
this or that problem?

Let’s look at the Shahzade v. Gregory case again. Let us, just for the
sake of argument, grant for the moment that the plaintiff in Shahzadev.
Gregory does indeed suffer from an eating disorder, sleeping problems,
and problems with her relationships. Let us even grant that she herself
feelsquite confident about her memoriesof sexua abuse.

What has any of that to do with her clinician's ability to tag that
remembered abuse as the source of her present problems? Nothing at
al. Absolutely nothing at all. Can any clinical diagnostician really
claim with confidence that nothing in the intervening fifty years of
this person's life might not equally well be responsible for whatever
unhappiness or distress she may exhibit? Of course not. It islogisti-
caly impossible to rule out the innumerable stresses and strains of
fifty yearsof living with dl the attendant heartbreak, frustrations, and
disappointments. It is aso impossible to claim with any confidence
that it is not these disappointments and difficultieswith life that dis-
turb the sleep or the disposition of the claimant.

There is no test for causes, no secret trick taught only in grad-
uate and medical schools for peering into the history of a human
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being and pinpointing the cause of any behavior, disorder, good or
bad habit, preference, or style. There is no evidence that people who
are extremely neat were aggressively toilet trained or that those who
cling too tightly to their loved ones were weaned too abruptly. Those
are just interpretations that seem more or less plausible, depending
on the depth of one's Freudian acculturation. T he source material for
the interpretationsis what it alwaysis, the stories the patient tells the
clinician.

There is no symptom or set of symptoms displayed by an adult
woman that are invariably caused by sexua harassment on the job.
There is no set of symptoms that are linked invariably to long-past
childhood sexual abuse. The "symptoms' shown by the over-
whelming majority of female claimants in such cases— problems with
food and men—are so common among women in our society that
they cannot possibly be tied to any particular childhood event, trau-
matic or otherwise. It would be absurd to try.

This is especially important to remember given the recent rash
of cases involving such allegations of abuse in both the near and the
distant past.

It is crucia that the public know that clinical practitioners have
no special ability to evaluate these claims.

THE SEARCH FORJUSTICE

There are, no doubt, any number of people who were hurt in their
childhood by adults. There are aso, no doubt, any number of people
who are not living, in the present, the lives they wish to live. Perhaps
there are causal connections between these things, and perhaps there
are not.

What we as a society have done to right these past wrongs, to
render justice where there was none, and to compensate theinjured is
to accept wholesale an elaborate tissue of lies that we think alows us
to trace the psychological connections from one time to another, and
the causal psychological relations between an earlier event and alater
condition.

We can do no such thing. The fanciest psychological expert in
the world cannot do that. Psychology herself asafield cannot do that.

In our pursuit of justice, we have gone completely astray from
the pursuit of truth.



I0
Four Hundred Waysto
Avoid Responsibility

Disordered, Disabled, Dispensed

There is probably never a physica injury without some measur-
able psychic trauma.... The past 30 years ... have seen the
exploitation of this truism in worker's compensation and per-
sona injury litigation . .. resulting in a staggering number of
physically fit, mentally competent individuals forever being
relieved of responsibility for earning a living—on psychiatric
grounds.

Barton J. Blinder, Abuseé Psychidric Disability Determination,
1979

TRADITIONAL FARCE RENEWED

Psychological farce on the part of both claimant and clinician is
hardly unique to injury claims made under recent recovered memory
legislation. Oh, no. The first intense flowering of this poisonous
blossom took place in the fertile soil of what might be called tradi-
tional torts. Recall that by 1989 damages paid out to compensate
people for the "loss of thefull enjoyment of life" approached $14 mil-
lion. Loss of "mental health,” according to Jury Verdict Research,
Inc., had reached one hundred times that amount by the 1990s.

Teen-age airplane passenger Jarret Halker says he screamed in
panic, banged on windows and punched seats after waking up
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on a commuter jet—semi-dark, empty and far from the ter-
minal at Logan Airport last summer. ... Haker ... and his
mother ... are suing the company and its contract commuter
carrier for $21 million over trauma the [thirteen-year-old]
boy says he suffered as a result of the July 15 flight. (Boston
Globe July 31, 1995)

Two residents of a Bronx condominium complex filed suit
yesterday, charging they were injured when their newly
installed toilets exploded. . . . One of them, 10-year-old Philip
Garner, suffered " psychological injuries” when his toilet blew
up November 20, said [attorney] O’Dwyer, who is seeking $2
million for the boy and $100,000 for his parents. (Mangan,
Daily News December 29, 1995)

A schoolboy was forced to wear a woman's wig, bra and skirt
as punishment for talking in class while his teacher looked on
and laughed, according to a $22.5 million lawsuit. [The] pun-
ishment left seventh-grader Caleb Guerrier with psycholog-
ical damage and other persond injuries, the lawsuit charges.
(Legal Intelligencer, New York, May 25, 1995)

Thisis my favorite:

A student who accidentally shot a classmate during a law-
enforcement class now is suing the community college,
Aurora police, and others for $1 million, claiming their
alleged "reckless conduct” caused her emotional distress and
mental injury. (Robey, Denver Pogt, August 18, 1994)

The tremendous growth of psychological injury compensation
cases in standard torts led inevitably to a similar pattern of growth
wherever the ground proved fertile. And nowhere in the American
legal terrain has the ground proved more fertile or opportunities
more plentiful than in the area of evolving social welfare law.

Consider race discrimination. Congress outlawed it in 1964 and
the American Psychiatric Association has since pathologized it— not
for the racist, quite yet, but certainly for the victim.
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The Massachusetts Commission Againgt Discrimination yes-
terday ordered the town of Freetown to pay $250,000 to a
black police sergeant for emotiona distress he underwent
after he was passed up for promotion amost nine years ago.
The award is the largest ever ordered by the commission for
emotional distressin aracial discrimination case. The officer,
Detective Sgt. Alan L. Alves, who is of Cape Verdean
ancestry, dso was awarded $13,500 in back pay. (Hunger,
Bodon Globe June 21, 1996)

So, over anine-year period, the failure to be granted the promo-
tion cost him $1,500 a year before taxesin saary, but it also "cost"
him almost $28,000 a year in emotional distress? There seem to be
no reasonable limits to calculating the incalculable.

Exactly the same pattern of payment occurs in sexual harass-
ment and discrimination suits. The actual tangible damages— how-
ever wrongly inflicted— are often slight, but the alleged intangible
damages like emotional and mental injuries are judged to be great
indeed.

Still, however great the field of operation afforded the psycho-
logical injury evaluator by standard civil rights law touching on race
and sex discrimination, nothing exceeds the expansion of opportuni-
ties created by the Americans with Disabilities Act. It cannot be
denied that for the attorney and the clinical psychologist with active
imaginations the growth of case possibilitiesin both scope and size of
award has been, even by traditional tort standards, truly phenomenal.

ANTI-DISCRIMINATION LAW AND DISPENSATION

FOR THE DISABLED

The Americanswith Disabilities Act was signed into law by President
George Bush in the summer of 1990. It represented both an expan-
sion and an updating of the federal Rehabilitation Act of 1973 and of
Title VII of thefederal Civil Rights Act of 1964.

Theintent of the lav—if not its particulars and ramifications—
was clear: Congress wished to end employment discrimination
against the handicapped based not on genuine inability of workers to
do the job but on negative attitudes of employers, and to open access
for the handicapped in the arenas of public accommodations and
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telecommunications. It seemed clear to Congress, and to many others
in society, that many impediments to both job success and freedom of
movement of the handicapped resulted not from their disability but
from an unwillingness of both employers and various levels of gov-
ernment to consider their abilities as well as their disabilities, or to
accommodate those disabilities to increase both job productivity and
public access.

In short, the handicapped were being ripped off by municipa
and state governments unwilling to spend money to accommodate
the needs of disabled taxpayers and citizens, and by employers
unwilling in the face of their prejudice to make even the most trifling
of accommodations to workers with special needs for job perfor-
mance. Surely al of society would benefit— monetarily as well as
morally —if the obstacles to productive employment and civil services
were removed from the paths of the handicapped.

Accordingly, the Americans with Disabilities Acc—ADA —was
written to prohibit discrimination in the realm of employment
against persons who are disabled by a physical or mental handicap but
who are nevertheless qualified to do the job with or without reason-
able accommodation to their disability.

According to ADA, a person is judged to be "disabled” within
the requirements of the law if he or she has a current physica or
mental impairment that substantially limits one or more of the indi-
vidual's major life activities, has a record of having such impairment,
or is regarded as having such an impairment. Major life activities are
al the normal things that people without impairment can do easily
like walking, seeing, hearing, breathing, learning, and working. (The
last two are rather tricky.) According to ADA, a mental imzpairment isa
mental or psychological disorder like mental retardation, organic brain dis-
orders emotiond or mental illnessss, and specific learning disabilities
(Americans with Disabilities Act of 1990, Pub. L. No. 101-336, 104
Stat. 327, codified at Sec. 42 U.S.C. 12101-12213, Supp. III 1991).

Employers are liable to charges of discrimination if they refuse
to hire an otherwise qualified individual to do a job because of a dis-
ability, or if they refuse to undertake reasonable accommodationsto a
disability in the workplace that would permit the disabled individual
to engage in productive work.

The intent of the law was rational, perhaps even rather noble,
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but like all social welfare legidation requiring assessment of mental
state, itsimplementation was another do-gooders Pandora’s box.

It is true that in the past, the handicapped undeniably suffered
from blanket discrimination that took no account of the actual nature
of the handicap or what efforts, societal and individual, would be
required to overcome it. That America as a society has chosen to
make fuller use of the talents and abilities of more of its citizens and
provide those citizens with access to more of the fruits of modern
society is agood and sensible thing.

Abuse of dl of these well-intentioned efforts, like abuse of the
disability system, dso makes perfect sense in that it is inevitable. If
there is an opportunity to make a buck the easy way —without
working for it—then certainly there will be those who will take
advantage of that opportunity.

Let us say that asecretary goesinto therapy and realizesthat she
really wants to end her ten-year marriage, becomes miserable and
depressed, starts missing a lot of work, and is inefficient even when
she does show up. Sheisfired, and sues under the ADA. How do you
reasonably accommodate someone who is so depressed that she is
aways thinking about her problems at work? Is her depression
enough to be qualified as a disability? What about a salesman who
claimsthat he suffersfrom agoraphobia?Must he be taken out of the
field and given acold-call desk job?What about an engineer who suf-
fersfrom so much generalized anxiety that she isincapable of submit-
ting a finished design? The guy who suffers from delusions of
grandeur and can't work on a team? Do al of these difficulties at
work qualify as legally protected mental disabilities?

" Accommodate the disabled so that they can do the job" became
"Accommodate the job to those who are essentially unwilling to do
it."" Engage in disruptive and abusive behavior during company meet-
ings? That would get any hedthy person fired. Claim that such
behavior is due to a disabling mental disorder and you get $900,000.
Ydl obscenities at students, colleagues, clients, or customers? Grab
and grope them? Get adiagnosisor get fired.

If you can get a diagnosis of mental illness attached to the foul
language or sexua assault, then you are in line for a big payoff. Psy-
chological injury has a huge multiplier effect on compensation both
in cases in which the clam of discrimination is just and in casesin
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which it is not. Consider traditional discrimination casesin which, for
example, a black person unjustly passed over for promotion might
have been awarded the promotion and the back pay that would have
been due. Today, in addition, that person receives compensation of
ten or twenty times the back wages because, according to the testi-
mony of a mental injury diagnostician, the injured party d claimsto
be suffering from grievous mental or emotional distress caused by the
discrimination.

Even an innocent employer is helpless to combat the claim that
the allegedly injured party was emotionally damaged, but an employer
actually guilty of disability or racia or other discrimination is pretty
much dead in the water. Such an employer has to get attorneys and
psychological experts to argue that prejudice and discriminatory salary
and promotion practices— however unjust—do not harm people psy-
chologically at al, or, if they do, it is not that bad, certainly not bad
enough to be worth many times the wages due. That argument, how-
ever true it may be, does not have a chance in hell of prevailingin
today's climate where adamaged psycheis held to be agreater lossthan
amissingarm.

What started out as an idea for reasonable accommodation to
end mindless discrimination has become mindless accommodation to
irrational and irresponsible behavior. The legal implementation of
Congress's intention to make full use of the capabilities of al citizens
became at the same time a golden opportunity for mental health
providers to use their inventive powersto their full capacities.

Thisis not exactly a big surprise when you look at the psycho-
logical evaluators track record with older, traditional social welfare
programs.

THE POSTER GIRL OF THE ANTI-WELFARE MOVEMENT
Clarabel RiveraVentura is the poster girl of the anti-welfare move-
ment. Ms. Riverais the twenty-seven-year-old Massachusetts mother
of seven who was charged with scalding the hands of her four-year-
old child and then failing to get him any medical treatment. She fled
the country for some weeks but eventually returned to stand trial on
charges of child abuse and neglect.

Ms. Ventura had sixteen siblings, one of whom is dead, and two
of whom live in Puerto Rico. None of the others, residing in the
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United States, works. T he siblings on Aid to Families with Depen-
dent Children are no surprise. The surprise is the five brothers and
sisterswho are unable to work because of "medical" disabilities.

"It's happened different ways. It is complicated. Most of the
boys are disabled and two of the girls are disabled. There's
been alot of problems,” said [Clarabel's sister] Maribel. "You
have to talk to each one." Explaining why she receives $470.00
amonth in Social Security Disability Income (SSDI), Maribel
said: "l have anxiety attacks. They come when I'm never
expecting it." .. .Juan, who is a father of five children and
divorced from hiswife, was asked why he doesn't work. "I have
a nervous condition. | fill out the medical reports and every-
thing for disability. There is no way | could work," he said,
explaining that he receives $302 a month in Emergency Aid to
the Elderly, Disabled and Children, aform of state and feder-
aly financed disability pay. On another day last week, Juan wes
asked again why he didn't work. He showed a reporter his
hands, which were shaking, and said, "L ook at this. I'm having
an attack right now.” He called a doctor and told him that he
had to see him immediately and soon left the house. Asked the
same question, Benjamin said, "'l have the bad nerves. | have a
lot of problems.” (Sennot, Bogon Globe, February 20, 1994)

Considerable attention was focused on this family because, col-
lectively, they cost the welfare system some $1 million a year, but
little attention was paid to the grand scam of a welfare system that
supports al fourteen nonworking sibling adults in a single family,
plus their mother and all of their children, through cash grants, food
stamps, subsidized housing, and miscellaneous other benefits. What
resourceful people they must be!

The beneficiaries of such governmental support for the non-
working do come, of course, from many walks of life and suffer from
a number of different aillments, but it is true that perhaps no case
study better illustrates the potential for abuse of the support system
by mental health practitioners, who experience no check whatsoever
on their license to find a mental disability in nearly every member of
the Rivera family.
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THE SOCIAL SAFETY NET FOR

THE OCCUPATIONALLY INCAPACITATED

For some sixty years the U.S. government, with the help of the
country's psychological establishment, has provided base-level finan-
cia support to those of its citizens who, like the Ventura siblings, are
unable to work due to mental incapacitation. (Likewise for physical
incapacitation, of course.)

The two principal federal programs under the Socia Security
Administration (SSA) providing financial support to those judged
mentally incapable of work are Social Security Disability Insurance
(SSDI) and Supplemental Security Income (SSI). These are the very
programs that so benefit the nonworking members of the Ventura
family. In the jargon of the trade, "occupational incompetency” — no
kidding, that is what they call it—is the affliction of beneficiaries of
these programs. In regular parlance, recipients suffer from a mental
disorder (or physical, of course) that renders them essentially inca-
pable of working. It is not that they do not wish to work, mind you.
They are mentally incapable of it. (And not just on Monday morning.)

The requirements and benefits of the two programs are much
the same; the main difference between them is that recipients of
SSDI must have at least some history of work in their lives before
they fell victim to their incapacitating mental illnesses.

Who certifies the prospective welfare recipient as mentally
incompetent, occupationaly speaking? The professional mental
health evaluator, of course.

Technically, the true legal authority for determining the recipi-
ents of disability benefits resides, of course, in various levels of the
Health and Human Services Administration, but in practice the real
authority is in the hands of the psychological evaluator who checks
off qualifying signs and symptoms, writes the report, and signs the
form. It is the classic de facto/de jure distinction. The law says one
thing but the real situation determines another.

In fact, Melton, Petrila, Poythress, and Slobogin’s 1987 highly
regarded handbook for psychologists and lawyers on performing
mental health evaluations for the courts notes, "A mental status exami-
nation is a prerequisite to a determination of a psychiatric disability.
Although the exact parameters of this requirement are not clear, the
Social Security Administration has observed that the absence of such
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an examination is the most common error in cases reversed on
review." Also, "' The clinica examination and report are critical 10 determi-
nations ¢ disability under the Socia Security regulations; indeed, without
appropriateclinica evidence, the determination cannot be mede”* (p. 266).

Demonstrating Occupational | ncompetency
Actualy, not al judges genuflect automatically and completely at the
command of the professional mental health evaluator, but enough of
them do to make the handwriting on the wal alarming indeed.
Consider the case of Jerry Dalton, who pursued his claims of
disability over sixteen years, up to and including suing the secretary
of Health and Human Services. Mr. Dalton fought long and hard to
remain legally disabled, switching from early claims of disabling
physica injuries sustained in a fal from a ladder to later clams of
mental injuries and defects of unknown origin.
How did Mr. Dalton's vocational psychologist determine that
Mr. Dalton was mentally unable to work anymore?

Dalton underwent a psychological evaluation. [The socid
worker] administered a series of tests [Wechslar Adult Intelli-
gence Scale, Bender Visud Motor Gestalt Test, Wide Range
Achievement Reading Test, Menta Status Evauation,
Rorschach Inkblot Test, and the Clinical Interview] and con-
cluded that he wes of [low] averageintelligence and had a pas-
sive-dependent personality disorder. . . .

What does that mean? Low average |Q means that this guy was
not a rocket scientist, as they say. It certainly does not mean that he
was incapable of working. If it did, half the current labor force would
be on the dole. A passive-dependent personality disorder means that
the patient lies around doing nothing—a condition that could no
doubt be pretty easily induced by the absence of work in the claimant's
life for so long (Daton v. Secretary 6 Health and Human Services, 1990).

At the request of Dalton's attorney, another psychological
evauation was conducted by Dr. David Goldsmith, a clinical
psychologist ... [who] concluded that "with his education
level, medical history, employment record, and psychological
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status ... he would be very unlikely to succeed at gainful
employment.” Dr. Goldsmith aso concluded that Dalton
would not be a suitable candidate for vocational rehabilita-
tion. (Ddtonv. Secretary 6 Hedlth and Human Services, 1990)

What has Dr. Goldsmith added to our assessment? Well, he is
essentially saying that in addition to being lazy and none-too-bright,
the claimant is also short of educational and job skills, and his present
habit of unemployment will be hard to break.

Well, the court of appeals was insensitive to the psychologists
sad case and, after sixteen years of living without working, Mr.
Dalton lost his disability payments. One of the appeals court judges,
however, strongly dissented from the majority's opinion. He thought
Mr. Dalton's psychoexperts had made a convincing clam that al
thought of work was beyond Mr. Dalton.

I respectfully dissent from the majority opinion because | take
a different view of Dalton's intellectual capabilities and psy-
chological impairment ... the results clearly show that
Dalton's intelligence is sgnificantly below average.... The
vocationa expert testified that a passive-dependent personality
disorder of the severity noted in the evaluations. . . would pre-
vent Daton from [performing any jobs exigting]....The
vocationa expert was an experienced, licensed psychologist.
Therefore, he wes perfectly competent to testify & to the
effect of Ddton's passive-dependent personality disorder on
his ability to work. (District Judge Cohn, dissenting, Ddton v.
Secretary 6 Hedlth and Human Savices 1990)

In the determination that a person is occupationally incompe-
tent by virtue of mental illness, it is not enough for the psychological
evaluator simply to come up with one of the nearly innumerable
alowable diagnoses. The psychologist must aso conclude that the
effects of the mental disorder are such as to render the claimant so
disabled that he isincapable of work —any kind of work—and is thus
eligible for compensation by the government.

Judging that an individual is pretty much broadly occupationally
incompetent — occupationally challenged — requires that the psycho-
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logical evaluator assess such matters as a person's ability to under-
stand, carry out, and remember simple instructions; the exercise of
judgment; the ability to respond appropriately to supervision, co-
workers, and the usual work conditions; and the ability to deal with
changes in aroutinework setting.

Let us say that like Clarabel Rivera Ventura’s siblings, you have
a bad case of the nerves that you claim prevents you from working.
When you go to the psychologist with this claim, it isasimple matter
for him or her to reach a diagnosis of an anxiety disorder once you
explain that you are very nervous, your hands shake, you can't sleep,
you are startled by the least little thing, and so on. And it isasimple
matter to test your ability to follow simple instructions. The evalu-
ator could just give you a number of instructions and see how well
you carry them out. You could get a score from 1 to 10, say. Is your
judgment any good? Well, the evaluator could ask you a series of
guestions about "What is the thingto doif...” They've been doing
this with intelligence tests for decades so if they stick to astandard set
of questions, it is even possible to see how you stack up next to other
people of your age and background.

But how is the evaluator supposed to judge how well you get on
at work?T he evaluator has never seen you at work. How is he or she
supposed to determine how well you respond to your supervisors, co-
workers, and your usua work conditions, or how you deal with
changes in routine at work? By relying on what you say, of course.
The evaluator could give you questions from various little checklists
that psychologists have devised to tell how a worker functions at
work, but checklistsare really nothing more than ways of neatly orga-
nizing what the client tells the evaluator.

The best that the evaluator could do would be to request copies
of your employment records, if you consent, and if they exist, and if
your past employer iswilling to provide them. Or the evaluator could
ask you to talk about how badly you do at work. Itisnot at dl likely
that you are going to tell the evaluator how well you do. I n fact, why
bring up employment records at all if you can apply for SSI rather
than SSDI1?

And what is the evaluator supposed to do about judging your
functionality in awork environment if you have never worked at all?
If you have never even tried working, how do you know you cannot
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do it, and how does the evaluator know that you cannot? It is ridicu-
lous.

For those persons who are severely disabled, it takes no special
skills to judge that work would be difficult or impossible for them.
For the rest who are claiming that their nerves are too shattered or
their intelligence too low or their personalities too passive for them
to go to work, the evaluation is just a scam.

How did a job performance evaluation ever come to fall within
the special province of the trained psychological professiona? What
specia skills could a psychologist possibly be said to possess that
would alow him or her to come up with an assessment of a claimants
work ability any more accurate than the information the claimant
provides?

There are no such specia psychological skills. And professional
vocational psychologistsare not especially good at it either.

The Sesttle Timesreported recently that in Tacoma, Washington,
a man named Narith Por Kong was charged with coaching over fifty
people how to fake mental illness to obtain public assistance benefits.

An undercover informant using the code name "Kosal Chan"
recorded conversations in which Kong repeatedly urged the
Cambodian refugee to lie about his mental health, authorities
said. The informant told Kong he was in good health and
working at a Chinese restaurant, but Kong advised him to
fabricate a story about having severe headaches and night-
mares resulting from abuse under the Pol Pot regime,
according to court documents. Kong came under federa
scrutiny when a state claims worker noted that assistance
applicants helped by him had markedly similar symptoms of
mental distress. "He basicdly taught people to lie,” Assstant
U.S. Attorney Stephen Schroeder said. (Tizon, Sesitle Times
March 18, 1994)

Well, now, that's a scandal indeed. How could it happen? Aren't
those trained clinicians supposed to have the critical capacity to dis-
tinguish the truly disordered from the frauds? They are supposed to
have it, but they do not. Their track record here is as bad as it has
proven to be elsewhere.
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M edicalizing Nor mal Responses

Psychological evaluators may lack special skills to assess the true
character and authenticity of supposedly occupationally incapaci-
tating mental dysfunctions, but they do have a hidden agenda. And
that agenda includes the mandate to increase the number of diagnos-
able mentally disabling conditions, which in turn increases the
number of billable hoursfor the mental health practitioner.

Consider the issue of granting workers' compensation for work-
related phobias, like fear of flying, fear of strangers, and fear of
heights that interfere with the continuance of work in past surround-
ings or conditions. Fears are not mental injuries. The mental health
provider'srole in dl this, asit so ofteniis, is to turn the ordinary and
understandable responses and adaptations of individuals to unfortu-
nate life events into mental disorders.

After al, many of us are mentaly incapable of doing construc-
tion work forty stories in the air or mining two hundred feet below
the surface of the earth. We would go screaming buggy from terror.
But these little afflictions, phobias though they be, are not enough to
qualify us as disabled for pretty much al work. They could be judged
as disabling, however, in a classic workers compensation case, with
the added twist of phobiafollowing upon a job trauma. Cliniciansturn
fearsinto phobias and phobiasinto disabilities.

In Baley v. American General Insurance Company, a 1985
Louisiana case, the court alowed compensation for a claimant who,
after watching his partner fall to his death from a scaffold eight sto-
ries above the ground, could not resume working on high scaffolds.
Why does that reaction to the tragedy make Bailey a mentally ill
person? Many of us are afraid to go that high without ever having
seen anyone fall even ten feet. Do we al have occupationally incapac-
itating agoraphobia?

What about the Guillor v. Sentry Insurance Company, another
1985 Louisiana case, in which compensation was alowed for a claims
adjuster who suffered a nervous breakdown upon being unexpectedly
informed that he was fired? Does just any disorder in the DSM
qualify as a "nervous breakdown,” or must one be hospitalized to
make a creditable clam? John J. Nicholson, from Massachusetts,
where the state workers' compensation and disability services hit the
scandal pages every other year, was granted workers compensation
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after claiming that he was disabled by stress when his boss berated
him (Sciacca, Boson Herald, May 2, 1996).

These may be work-related reactions, but they are not mental
illnesses.

One of the most controversial of the worker's compensation
cases was that of a sixty-three-year-old white female employee who
was mugged by a black male while making awork delivery in another
part of town. Thrown to the ground, she broke a vertebra and was
left in astate of shock.

She has nightmaresin which she rdivesthe attack, and being
near black males causes her to experience panic attacks. The
attacks bring on sweating, panic and a rapid heartbeat. She is
undergoing psychiatric treatment and has been diagnosed as
having post-traumatic stress disorder and smple phobia.. ..
Allegedly, her phobia prevented her from working without a
guarantee that she would not come in contact with black
males. Florida awarded her workers compensation benefits
for a work-related disability, and the award wes affirmed per
curiam by the Florida Court of Appeds. (Casey 1994, p. 381)

It is easy to characterize such reactions as mental illness.
Remember that one of the possible symptoms of the ever flexible post
traumatic stress disorder is avoidance of situations similar to the trau-
matic events, isit not? Well, it takesno great stretch to see an unwill-
ingness to return to the work situation as a reasonable form of
avoidance.

Of course, the medicalizing of normal reactionsis just part and
parcel of what Kirk and Kutchins, in their book The Sellingd DSV
(1992), have called the psychology establishment's commitment to
medicalizing al of life. In so doing, they turn rational behaviorsinto
illnesses.

GuerrillaTheater of the Absurd

With years of practice in the criminal domains of competency and
insanity, mental health practitioners in civil suits involving disability,
discrimination, and compensation have rushed in not only with
bushels of diagnoses, making it impossible for the pitiable claimant to
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hold a job, but with exculpatory diagnoses accounting for any and all
kinds of lousy job performance. "It is not his fault, Your Honor; he
was too manic to treat his co-workers politely; she was too phobic to
make her sales calls; she was too stressed to come in on time; he was
suffering from Tourette’s when he cussed out the IRS.”

What any rational person would regard as simply flat-out unac-
ceptable behavior on the job or even on the school campus has
become a "medical mental disorder” thanks to the psychological
establishment's vast lobbying efforts to persuade the general public of
the equivalence of physical and mental " dysfunctions.”

Just as criminals are not responsible for their criminal behavior
if they can persuade a forensic clinician—or hire one—to say that
they suffer from a condition that somehow diminishes their capacity
to bear the responsibility for their actions, so too are the "mentally
disabled"” relieved by the label of their disability of having to conform
to the demands of civilized society on the job.

This perversion of common sense in the name of mental diag-
nosis does a great and tragic harm to those who are truly mentally
handicapped — likethe severely retarded — but who are quite capable
of performing their jobs well with some accommodation to their dis-
ability. Like all scams, it creates an outrage in its victims that al too
often spillsover onto innocent bystanders. T he abuse of mental diag-
noses and the proliferation of absurd demands on employers made in
the name of wiping out discrimination against the mentally disabled
will make cynics and skeptics not only of the business establishment
but of al of uswho read of such absurdities in the news.

According to a July 16, 1995, report in the San Diego Union-
Tribune by Brian Doherty of Resson magazine, the Coca-Cola Com-
pany was found liable for over $7 million in front and back pay and
compensatory and punitive damages for firing a man who was under
treatment for alcoholism—a DSM mental disorder. The $6 million
in punitive damages granted by the jury far exceeded the legal limit of
$300,000, but under the law juries cannot beinformed of this limit.

Thetown of Mallard, lowa, banned yard fires because a resident
clamed that she was hypersensitive to smoke. She claimed that
without the ban she would be segregated from the rest of the com-
munity because of her disability.

Reasonable accommodation has developed into politically correct
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theater of the absurd. We see today decisions based on menta "med-
ical™ disabilities that truly defy al reason. Once you have the label of
the legaly disabled &ffixed to your forehead, you receive not only a
number of benefits from the different offices of government but a
number of special protections. Behavior that would never be tolerated
ina"normal" person is protected behavior for the disabled individual.

Golden Opportunitiesfor Psychological Evaluators

So how did Congress and its well-meaning minions go about deter-
mining what qualifies as a mental disability requiring reasonable
accommodation in places of employment and public access? How did
it determine what mental disabilities are so great that persons
afflicted with them literally cannot work, that they suffer from " occu-
pational incompetence”? How did Congress determine who would
qualify as having one of these disabling mental conditions?

Redlly, in the only logical way possible. It relied on American
mental health experts to tell it what constitutes and what defines
mental illnesses. T he only other alternativeswere to rely on the World
Health Organization's catalog of disorders, and that was not politically
feasible, or to draw up acatalog itself, and that was not feasible at al.
Congress did what any sensible Congress would do. It turned to our
resident psychological experts. After all, what are expertsfor?

In turn, the members of the mental health establishment did the
only thing they really could do. They handed the bureaucrats a list of
disorders from the latest state-of-the-art diagnostic manual of the
American Psychiatric Association. I't should come as no surprise that
the submitted listing of disorders was as long as possible, including
rafts of organic disorders, schizophrenic, paranoid, and other psy-
chotic disorders, mood disorders (affective), mental retardation, anx-
iety disorders, psychosomatic disorders (somatoform), personality
disorders, and, those old favorites, substance addiction disorders
(drunks and some druggies).

It is quite daunting to think what the list of acceptable disabling
mental disorders will look like in 2010. It will no doubt make the
Manhattan telephone directory look small if the past rate of diag-
nostic proliferation continues apace.

Republican unrest led Congress to amend the law in the spring
of 1996 so that those "disabled™" by alcohol and or drug abuse will no
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longer be eligible for cash benefits, subsidized health care, or the
"treatment” undergone by about one third of the toxically disabled.
However, according to the Boston Globe:

Experts say that because most addicts have other mental or
physicd impairments, a majority are likely to requalify for
SSI. A report by the General Accounting Office estimates that
up to 80% of those cut off the federa rolls will requalify
because of some other disability. But unlike today those
addicts will not be required to seek treatment because their
benefit claims will be based on another cause. (Vaillancourt,
Boston Globe, September 27, 1996)

This last fact is regarded by the Globe as the bad news. Before
the end of 1996, over haf of the previously substance impaired had
requalified on other grounds. Advocates for the mentally ill were
actively seeking out the remainder to help them requalify aswell.

We have let clinicians tell us that they and they alone are
capable of assessing the mental functioning of an individual — based
on their keen analytic abilities and finely honed intuitions—so it is
quite reasonable that they should also be in the position of telling the
rest of society who needs special consideration due to disorders in
that mental functioning.

To make matters worse, the clinicians determinations of occu-
pational incompetence generally are not chalenged. Jerry Dalton's
luck ran out in court but he really pushed it by shifting grounds for
disability claimsrepeatedly over the years. Disability speciaistsrarely
go to court. Why should they? Who can dispute their assessments?
Only another state-certified, qualified psychoexpert. They do their
work out of bureaucratic offices. Signing papers, filling out forms,
substantiating claims with the stroke of a pen, diagnosing disabilities
for money for welfare clients, insurance claims, workers compensa-
tion cases, and discrimination suits.

M edicalizing Bad Behavior

The American psychological establishment, hand in hand with Con-
gress through civil rights legislation, Social Security laws, and the
Americans with Disabilities Act, has medicalized bad behavior and
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absolved the bearer of the disability label of al responsibility for the
bad behavior.

In our society, mental disability is dispensation. In attempting to
level the playing field weve reconstructed the whole surface over a
bed of quicksand. T he psychologizingof Americanlifein part through
the wholesale proliferation and consequent ubiquitous diagnosing of
mental "medical” disabilitieshas played avery large rolein this.

Recently, a woman in a Washington State discrimination case
was awarded $900,000 after she was fired from a job she had held for
less than a year. Her employer, aradio station, claimed that she was
aggressive and abrasive and insisted on dominating sales meetings.
She claimed that her disruptive behavior resulted from a manic-
depressive disorder about which she had informed her employer two
months before she was fired. The court ruled that her firing consti-
tuted unlawful discrimination against a mentally disabled person
(Houston, Sesttle Post Intelligencer, August 22, 1995).

One of my favorite discrimination cases involves a Boston
woman, about to be fired from her job for incompetence and
repeated absences from work, who claimed that the stress of going to
work had itself made it impossible for her to do her job. Through her
mental health expert, she argued that firing her for failure to perform
did not take into account that her job failure was stress-induced, and,
indeed, that the firing itself had added to her stress. Her expert said
her disability made her eligible for 9x weeks' leave with full pay. Her
employer, no doubt to avoid the expense of litigation, capitulated to
her demands and gave her the paid vacation before firing her. That is
pure blackmail. After all, straight firing would have provided even
more relief from the job-induced stress, wouldn't it?

Doesn't this sound like a claim so silly that any judge would
throw it out just on the face of it?

However, the front runner in the "my bad behavior is not my
fault I'm mentally ill"" sweepstakesis probably the university professor
from Boston, fired for along record of sexualy harassing colleagues
and students, who sued the university for insensitivity to the psycho-
logical disorder that made him accost women— against his will, of
course—whenever an unfortunate female happened to be, for
example, riding on the same elevator as our sufferer. He claimed that
he suffered from a depression that diminished his capacity to func-
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tion, and that the medication he took for the depression diminished
his capacity to keep his hands off female students and colleagues.
Youd expect a large Eastern university to be more sensitive to his
pain, now wouldn't you? It wasn't, and | hate to believe this guy ever
had a chance of prevailing in court, but there was nothing wrong with
the complainant's logic given the court's acceptance of limitless
mental disabilitiesas sources of discrimination suits.

Remember that the American Psychiatric Associationamost put
the "uncontrollable” desire to rape in the last DSM as a mental dis-
order. Perhapsit will makeit into the next edition.

In fact, U.S. Judge Magistrate Zachary Karol, in dismissing the
professor's lawsuit in the summer of 1996, did not reject the disability
clam itself but rather the applicability of the anti-discrimination law
to the particular case.

[Professor] Motzkin is incapable, with or without accommo-
dation, of performing the essential functions of his job
[teaching].. .. Whether or not Motzkin did the things he is
accused of doing, there is no place in a university community
for someonewho is asincapabledf controlling hisimpulses as
Motzkin insists he is (Campagne, Massschusdts Lawyers
Wedy, June 24, 1996)

The judge did not respond with "Hogwash!" to the claim that
the professor just could not keep his hands to himself because of a
mental disorder. Oh, no. He just ruled that the disorder made the
professor incapable of teaching female students or of working with
female colleagues. So he was fired for cause and there was no
unlawful discrimination. Thereis nothing to stop another similar suf-
ferer of lack of sexual control to claim that he is a great teacher
despite his inability to keep his hands off his students. Which
behavior is not his fault; he suffersfrom amental disability.

Once | had a student who told me at the beginning of the term
that she had a disability that caused her to fal rather frequently into
short epileptic episodes during which she would lose touch with the
classroom. She didn't ask me to stop lecturing while she spaced out;
she asked me if she could tape the lectures to listen to later. Sure. It
seemed like a reasonable request. Another time, | had another stu-
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dent warn me that her Tourette's syndrome could cause her to disrupt
aseminar with foul language if she felt stressed by the comments of
othersin the class. Tourette's syndrome, according to the DSM, is a
tic disorder that starts in childhood and results in the afflicted being
unable to control various movements and vocalizations, including, in
some 10 percent of the cases, the uncontrollable "tic" of uttering
obscenities. That's called coprolalia.

Recently, in Massachusetts, a student with Tourette's filed a dis-
crimination suit against a graduate school of social work that would
not accept her to study for amaster's degree. The school claimed that
it did not discriminate, that the decision was made on other grounds,
but | find myself truly bewildered by the concept of a social worker
with coprolalia. Even accepting the highly unlikely proposition that a
brain disorder compels persons to scream obscenities against their
will, what kind of sense does it make to have some social worker with
uncontrollable foul language working with abused children, say, or
with battered women? In pursuit of nondiscrimination against the
legally defined mentally disabled, we subject the truly beaten to fur-
ther assault. That is nuts.

There is a homeless woman who frequents Newbury Street in
Boston—a tourist and shopping mecca of Irish import and stone gar-
goyle stores— screaming "piece of shit!" and "fucking bitch" to
random passersby, while smiling slyly and delightedly. Another
apparent case of Tourette's syndrome.

What dl of these cases have in common is the claim of a mental
disorder taken as a license to behave badly. All of these claimants
acknowledge that their behavior makes them highly undesirable as
employees, teachers, or students, but they accept no personal respon-
sibility for that behavior or for controlling it. Backed by the Amer-
ican Psychiatric Association's bible of some four hundred disabling
diagnoses and empowered by the sweeping scope of the Americans
with Disabilities Act, scores of the employably chalenged are filing
lawsuits and claims with commissions against discrimination, seeking
redress from unwilling and unwitting employers.

As Gebrge Will wrote in an April 1996 column:

Compassionate government has recently rained new rights
and entitlements so rapidly that you may have missed this
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beauty; you have aright to be colossally obnoxiouson the job.
If you are just slightly offensive, your right will not kick in.
But if you are serioudly insufferableto colleagues at work, you
have a right not to be fired, and you are entitled to have your
employer make reasonable accommodation to your "dis-
ability." That is how the Americans with Disabilities Act of
1990 is being construed. (Will, Bogton Globe April 5, 1996)

A society conditioned by the modern psychological view that the
individual is an impotent pawn of society cannot turn a cold back on
its mental unfortunates or asnubbing shoulder to its socially accepted
archaeologists of al things psychological. Trapped in a pervasive psy-
chocultural mythology, we can hardly put out a hand to stop the flow
of claims of psychological unfairness that will clog our courts and
harm the innocent immeasurably before the powers-that-be cal a
halt to this collective craziness. Compassion must be the most
blinding of sentiments. Or perhaps pity, bolstered as it is with the
rock of superiority.

Substance-induced disorders— and there are alot of thosein the
DSM —are anice case in point. The DSM classifies drunks as men-
tally ill, and Washington bureaucrats accepted this classification as
legally disabled, so drinkers who have beaten their brains in with
acohol qualify for protection from discrimination as well as a
number of benefits like public housing assistance. It happens that
impoverished elderly people aso qualify for public housing assis-
tance. Thus we have feeble old folksliving, terrified, side by side with
"disabled"” drunks.

Where were Congresss collective wits when it passed that
chunk of legislation? "Oh, well, al those disadvantaged people who
need the government's help are pretty much the same.” Is that what
they thought? Who in Washington decided that "mentally disabled
by chronic alcohol abuse” meant the same thing as " good neighbor" ?
The road to hell is surely paved with the good intentions of legisla-
tors and bureaucrats who sure as hell do not live in the public
housing at the end of the road. |Is suffering from discrimination really
agreater horror than living in terror for your life? Does the govern-
ment really have a greater interest in outlawing discrimination
against drunks than in preventing the terrorization of the elderly?
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Dismantling these bizarre housing juxtapositions with the pas-
sage of new legidation that “reenables® the previously disabled
drunks and druggies should prove interesting in the coming year.

The psychopolitical impediments to leaving any disorders out
from under the protective umbrella of anti-discrimination law must
have been quite formidable. Nevertheless, it is an interesting side
observation that the anti-discrimination law passed by a Republican
Congress does indeed exclude some of the more socially offensive
disorders like heroin addiction and compulsive arson while the much
older workers compensation legislation does not.

Which ones did the bigots exclude? They left out the sexua dis-
orders of transvestitism, transsexualism, pedophilia, exhibitionism,
voyeurism, gender identity not due to physical impairment, and other
sexua behavior disorders. Spoilsports. They aso excluded from
ADA’s protection those so-called mentally ill individuals who suffer
from compulsive gambling, kleptomania, and pyromania. That means
that the employer does not have to hire, retain, or reasonably accom-
modate workers who feel irresistible compulsions to steal from thetill
or burn the plant down. That must be a comfort. Employers are aso
not required to hire or retain druggies. Great.

FULL EMPLOYMENT FOR MENTAL HEALTH
PROFESSIONALS

Determining justly and reasonably and reliably who is truly too men-
tally incapacitated to work may be an impossible job. Certainly it is
impossible to make such a determination with the scientific rigor pre-
tended to by the mental health professional~who have cornered the
market on the enterprise. There is no ophthalmoscope for the mind,
but requiring trained mental health providers, psychiatrists, psychol-
ogists, and social workers—on the explicitly stated assumption that
they and no others know how—to determine, scientifically, med-
icaly, reliably, who truly suffers from "occupational incompetency™
perpetuates a society-crazing farce.

"He s just too anxious too work” says the doctor. "How do you
know?" asks the judge. "He told me so.” Adding in al the checklists
and report forms in the world won't change the essential " diagnostic"
situation.

Nevertheless, the expertsin this field claim that a plaintiff's case
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will be more convincing if it is supported by an expert witnesss expo-
sition of the plantiff's clinically diagnosed mental disorder. The
experts say that such an analysis can help the plaintiff establish both
the existence and severity of emotional distress as well as the connec-
tion between that distress and the defendant's conduct that al
allegedly caused or exacerbated the condition. (After McDonald and
Kulick 1994).

Aswith dl things flowing from the marriage of the legal and the
psychological, psychological disabilitieslaw in all its present manifes-
tations creates yet further full-employment bills for mental health
practitioners. Society buys their authority just asit buys the psycho-
cultural mythology underlying the psychologizing and medicalizing
of dl of life. One cannot help but suspect that a wildly dispropor-
tionate number of legisatorsin this country must be lawyers married
to psychologists.

Whatever the legal distinction between mental disaility as
defined by the Congress and mental disorder as defined by the DSM,
when it comes down to deciding who has mental disorders that are
actually disabling, the only authority weve really got in this country is
the authority we have all conspired to grant to the American psycho-
logical establishment through its categorizations and definition of dis-
ordersin the Diagnogticand Statistical Manual, and its determination of
who has those disorders and what they mean by clinical practitioners
of every stripe. That this hand-off of de facto power is nothing more
than a cash cow for mental health practitioners is never acknowledged.

Some people wish to eliminate altogether any ability of Con-
gress to limit disability and discrimination claims, and to hand over
al the power to professional mental health providersin law aswell as
in fact.

Recently John M. Casey, in the Puget Sound Law Review, sug-
gested what most people would consider a perfectly logical course of
action to deal with the question of exactly what mental disorders
should be considered covered by the reach of the Americans with
Disabilities Act.

First, the EEOC [the people who enforce the ADA] could pass
administrativerulesto settle the question of which standardsto
usein determiningwhether an individua is mentally impaired.
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Rather than the courts relying on the DSM . .. in some cases
and not in others, the EEOC should study the problem and
then decide whether conditionslisted in the DSM . .. will be
accepted wholesale, or whether the agency will specify the par-
ticular conditions protected by the ADA. Even if the EEOC
were to do nothing more than mandate that all disorders specified in
the DSM ... [except those already exduded by the ADA] fit the def-
inition of mental zmpairment under the Act, it would greatly
improve the present state of the law. (Casey 1994, p. 415)

No, it would not greatly improve the present state of the law. Mr.
Casey was worried that under the present haphazard implementation
of the law regarding protected mental disabilities, some behavioral
and anxiety disorders like phobias might not be comprehensively pro-
tected, but his worry was badly misplaced. As was his faith in the
American psychological establishment.

There is grave danger in accepting the premise that only self-
interested mental health professionals can judge what mental
behavior is a protected disability. Common sense goes out the
window in the face of self-interest, as well as the almost limitless
temptations provided by the money available to those in evaluative
practice and by the sheer power that comes from knowing you are the
only gamein town.

Professionals with actual reality checks on their claims are con-
fined to narrow vertical markets for their services. Psychologica pro-
fessionas, with virtually no checks on the validity and reliability of
their claimed expertise, have an almost limitless reach into the
recessesof all our lives.

Let's not hand them any more power over the conduct of our
livesin the workplace.

DISPENSATION FROM EVERYTHING FOR EVERYONE

The modern psychologizing of America has led us to blame the
sysem—family, background, neighborhood, schools, workplace,
etc.—for every instance of falure in every ream. Psychologized
Americans do believe that individuals often fail to perform appropri-
ately or adequately, but they believe that they do so for reasons
beyond their control. Even the able-bodied, able-minded worker is
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seen through this lens as somehow not truly responsible for failures
on the job.

T he professionally compassionate clinician would no doubt claim
that this practice does no harm. Wrong. It is damn expensive. It steals
from the innocent. 1t makes a mockery not only of true disability but
of sincere and valid attempts to combat the waste of discrimination.

In the spring of 1996, the Bogon Herald ran an article reporting
on the results of disputed firings of Boston city workers who had
been loafing and otherwise performing below par at work (Sciacca,
Bogon Herald, May 2, 1996). T he arbitrator found for the workers,
explaining that it was not one worker's fault that he was dwayslate; it
was his supervisor's for not nagging him to wear a watch. The arbi-
trator also accepted the claim of one fellow who had been sleeping in
his car during work hours that he was listening to a stress manage-
ment tape in order to deal more effectively with on-the-job stress.
Quite.

Given such aresponse to the not-disabled-at-all except in terms
of their work ethic, it should come as no surprise that the people who
are seen as playing with less than a full deck are essentially seen as
playing with no deck at all. The mass of excusesthat fly out to excuse
the inexcusable behavior of the nonhandicapped are magnified
beyond measure for the mentally disabled because the rest of us are
so unsure of our ground.

It is not socially acceptable— not politically correct—to chal-
lenge claims of mental illness. This poses a much greater danger to
our society than the simple threat that society will run out of patience
with a system built to engender scams. Mental health providers who
fly in the face of common sense, making fools of practical people by
claiming skills they do not have, medicalizing bad behavior, and med-
icalizing normal reactions, gut the spirit of all types of disabilitieslaw
and twist the spirit of the average citizen from accommodation to
outrage. There is aserious danger that people who are made fools of
will pull the plug on a support system that, if sensibly construed and
implemented, would be agood thing.

A MODEST PROPOSAL
That society wants to compensate hardworking people who get so
badly hurt that they can work no more is good and sensible. That a
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civilized society recognizes that some of its members need a helping
hand from their fellow citizens to get by also is a good and sensible
thing. Reasonable efforts by government and the well-intentioned to
stamp out mindless and unproductive discrimination, to compensate
workers so disabled on the job that they can work no more, and to
help those to whom life dealt such a bad hand that they cannot work
at all make perfect sense. Anything else would be a shocking waste of
human resources and represents a serious disrespect for the value and
dignity of work.

But abuses of the disability compensation system and discrimi-
nation legislation are inevitable. Historical and current abuses of
physical claims are notorious. That abuse of psychological claims
would follow was inevitable. This was particularly so since these dis-
abilitiesare invisible to the ordinary layperson's eye. Such abuse does
not necessitate a call to end a social welfare system that compensates
honest citizens for their lost or absent ability to work, although cer-
tainly it warrants a call for constant vigilance against fraud. And the
principal source of fraud in the psychological disability realm is the
psychological evaluator.

Let us save everyonealot of time and money and | et the disability
claimant bypass the professional evaluator. Make the checklists and
report forms as available to the general public as RS tax forms. L et the
claimant fill them out on his or her own—just like tax forms—or with
a private, commercial mental health equivalent of H& R Block. Hand
them in to the appropriate office just as they are handed in now, and let
the SSA decison makers reach their decisions just as they do now.
Heck. Put them on line and have them scored by computer and e-
mailed to the relevant judge. It would save so much time and money
and would drop the level of scam artistry at least alittle.

Follow the same course for discrimination claims. Let the indi-
vidual with a disability who claims that he or she can and will work
but reasonable accommodation was not made show the jury directly
the evidence for the justice of the claim. Let the claimant show the
jury directly the job skills under dispute and what would be required
for him or her to do the job. Let a jury of ordinary people decide
what is reasonable and what is not.

Retain the safety net but take psychological farce and fake pro-
fessionalismout of it.
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Reliance on maternal government, like reliance on the maternal
employer, leads to the elimination of independence from possible life
scenarios for the majority of people. Ambition, action, education, and
work—the entire arena of personal responsibility for one's life—
become irrelevant to the evaluation of the worth of an individua's
life, and irrelevant to the conduct of one's life.

The disavowa of personal responsibility is not widely accepted
in the workplace, run asit is by powerful white males, but as soon as
an employer-employee dispute involving responsibility getsinto arbi-
tration or before acommission on discrimination permeated with the
truth-according-to-psychology, the picture shifts dramatically.

As a society, we have lost our faith in the dignity, worth, and
power of the individual; we have lost our faith in America as a society
of empowered individuals. This loss of faith derives directly from
clinical psychology's modern view of the pathological American
family, a view that is directly, perfectly mirrored in the structure and
dynamics of the larger society.

Because we have lost our faith in the individual's power to act
and make decisions responsibly, we have lost faith in ourselves. We
must rely on experts to explain to us the complexities, possibilities,
and limitations of human behavior.

Of course, our reliance on experts has been ably aided and
abetted by sales ~itches— indeeddownright propaganda— about the
inability of the ordinary citizen to make any sort of judgment for
which a professional psychologist might possibly make a claim to get
paid.

Psychological Solomons to fill the decision void are everywhere
for hire.



II

Rest for the Wary

Deciding Without Experts

These people who ded in psychology and psychiatry redly are
doctorsof the soul. The way the root of that word comesis from
the Greek "suka'; it means soul. And were going to be looking
at people's souls, in particular the plaintiff'ssoul and her memo-
riesin this case as we proceed.

Jim Brown, attorney for the plaintiff, opening statement, Mateu
v. Hagen, Seattle,June 6, 1993

THE FREEING OF GEORGE FRANKLIN
On April 4, 1996, Judge Lowell Jensen of the United States District
Court for the Northern District of California granted George
Franklin's petition for awrit of habeas corpus, overturning Franklin's
first-degree murder conviction on the grounds that his constitutional
rights had been violated by the prosecutors conduct in portraying
George's silence when asked by his daughter if he was guilty as proof
of guilt, and by their withholding from the jury the evidence that all
the details of Eileen's testimony had been readily available in the pop-
ular press.

Franklin remained in prison on $1 million bail until July 2,
1996, when the prosecutor determined that her only witness, Eileen,
was unreliable, and declined to retry the case.

Franklin beamed as deputies escorted him into the Redwood
City courtroom. In clipped tones, lead prosecutor Elaine
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Tipton told Superior Court Judge Margaret Kemp, "We
move to dismiss the charges without prosecution.”

"No objection,” said [defense attorney Douglas] Horngrad.

"The motion is granted,” Kemp said, ending one of the
Bay Areds most controversial cases ever.

Speaking outside the courtroom, defense attorneys assailed
the use of Eileen Franklin's recovered memory as the basisfor
Franklin's prosecution. In the future, said [Dennis] Riordan,
prosecutors will be more skeptical of witnesseswith recovered
memories who recall events of 20 years past "better than |
remember what | had for breakfast two hours ago."”

Ironically, it was a purported recovered memory that finally
unraveled the case. After her father was sentenced to life in
prison in 1990, Eileen Franklin told investigators that she
clearly remembered two more murders her father committed,
including theJanuary 7, 1976, slaying of 18-year-old Veronica
Cascio of Pacifica, where Eileen said she helped dispose of the
body. (Wildermuth, San Francisco Chronicle, July 4, 1996)

Franklin-Lipsker identified a picture of the teen-ager, whose
body was found on a Pacifica golf course. She told prosecutors
that she remembered witnessing her godfather, Stan Smith,
rape Cascio and seeing her father murder her.

But Franklin's defense attorneys uncovered evidence in
May that Franklin was at a union meeting at the time of the
murder. DNA tests of semen found on Cascio proved that
neither Franklin nor Smith could have raped Cascio.

The fina blow to the prosecution came with Janice
Franklin's [Eileen's sister] testimony about [both Eileen and
Janice] being hypnotized before testifying against [their]
father. In California, testimony influenced by hypnotic sug-
gestions is inadmissible. (Mary Curtius, Los Angeles Times July
3, 1996)

George Franklin spent over six years in prison because prosecu-
tors and jurors bought a psychofantasy as science. They believed a
storytelling psychoexpert was telling scientific truth. It issad but true,
however, that the science fiction basis of the prosecution's case was
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not the grounds for overturning the conviction. The federal appeals
court did not touch upon the issue of whether Dr. Lenore Terr’s mul-
tiple-trauma fictions misrepresented the state of scientific knowledge
in the field of psychology.

Did they?

ADMISSIBILITY OF EXPERT TESTIMONY

AND CLINICAL REASONING

Do psychoexperts in our legal system meet the criteria required by
law to act as expert witnesses? The answer to this question has a
number of ramifications. Just consider this one. I n fairness, shouldn't
the indigent be supplied with expert psychologists just as they are
supplied with attorneys so that they can mount successful psycholog-
ical defenses? 1t may be only ashort time before all defendants, indi-
gent and not, will demand the same level of psychological defense as
they do lega defense, and who can deny them once the courts have
determined the indispensability of psychological testimony?

States vary, of course, in their case law and rules of evidence for
determining the admissibility of expert testimony, but many states
rely on one or some combination of three criteria: the Frye Rule, the
1993 U.S. Supreme Court decision in Daubert v. Merrell DOW Phar-
meaceuticas, or Rule 702 of the Federal Rulesof Evidence.

The Frye Rule holds that scientific evidence is admissible only
upon a showing that the scientific principle involved must be suffi-
ciently established to have gained genera acceptance in the particular
field in which it belongs.

The Daubert decision of the Supreme Court demanded more of
expert testimony, holding that the scientific validity of the principles
and methodology that underlie a proposed submission is an
absolutely essential criterion for the admission of testimony that is
purportedly expert.

More loosely, Rule 702 of the Federal Rules of Evidence,
adopted by many states as their own principle governing expert wit-
nesses, reads, "If scientific, technical, or other speciaized knowledge
will assist the trier of fact to understand the evidence or to determine
a fact in issue, a witness qualified as an expert by knowledge, skill,
experience, training or education, may testify thereto in the form of
an opinion or otherwise."
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Does the supposedly "expert™ testimony of clinical psychological
professionals today meet any or dl of the current criteria for admissi-
bility of expert testimony?

General Acceptancein the Field

The most frightening criterion is the Frye requirement that the
experts opinions must simply have gained general acceptancein the field
to be admissiblein court. In psychology, assessing whether something
has gained general acceptance depends a great deal on whom you ask.
If 95 percent of the dlinical experts believe something, then do we say
that whatever it is that they believe has gained general acceptance in
the field of psychology as awhole? Of course not. What about al the
experimentalists?

Itisvery hard to think of anything that risesto the level of gen-
eral acceptance across the broad spectrum of psychology, clinical and
experimental. Even if it were possible to identify such a belief, far
more important than breadth of acceptance is why a particular belief
isgenerally held to be true.

What if the foundation of the clinicians belief is strictly per-
sonal, manifestly unobjective, and clearly nonscientific? Then, what-
ever the level of general acceptance, that belief does not belong in
courtrooms masquerading as expert scientific testimony.

For example, what if al of the United States were intensely
Catholic and every psychoexpert were deeply pious? Then each and
every expert on the witness stand would believe in the power of
prayer and the action of grace. That still would not make grace and
prayer appropriate subjects for expert testimony. Likewise, general
acceptance of clinical beliefs by clinicians does not make those beliefs
any more appropriate.

When courts use the Frye standard for admission of expert testi-
mony, it should be made clear whether the belief in question is itself
scientific or an article of faith. Can it be tested or isit impossible to
refuteit by any means?

The Daubert decision addresses exactly these questions.

Scientific Validity of Theory and M ethodology
In 1993, in Daubert v. Merrell Dow Pharmaceuticals, the U.S. Supreme
Court held that:
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Faced with a proffer of expert scientific testimony, then, the
trial judge must determine at the outset ... whether the
expert is proposing to testify to scientific knowledge that will
assid the trier of fact to understand or determine a fact in
issue. This entails a preliminary assessment of whether the
reasoning or methodol ogy underlying the testimony is scien-
tifically valid and of whether that reasoning or methodology
properly can be applied to the factsin issue.

Ordinarily, a key question to be answered in determining
whether atheory or techniquesis scientific knowledge that will
assig the trier of fact will be whether it can be [and has been]
tested. “'Scientific methodology today is based on generating
hypotheses and testing them to see if they can be fasfied;
indeed, this methodology is what distinguishes science from
other fields of human inquiry.' 'The statements constituting a
scientific explanation must be capable of empirica test.' 'The
criterion of the scientific status of a theory isitsfasfiability, or
refutability, or testability.'”

That the fictiona "facts" and endlessly inventive "theories" of
clinical psychology are no more science than the artful constructs of
astrology has been the subject matter of thiswhole book. It should go
without saying that a field in which it is not possible to falsify even
the smallest of predictions should not be permitted to exhibit even
the smallest of pretensions to the mantle of science. It seems like
overkill to pound in once again that intuition is not ascientific instru-
ment and creativity — however admirable in many endeavors—is not
the essential hallmark of scientific thinking.

Specialized Knowledge

Okay. So clinical beliefs are not generaly held to be true by experi-
mental psychologists as well as by clinicians, and, as we have seen
chapter by chapter throughout this book, they are certainly not the
products of scientific endeavor. But perhaps they satisfy the admission
criteria for expert testimony of the Federal Rules of Evidence. Rule
702, adopted by many states as their own standard, says that if
scientific, technicd, or other specidized knowledge will assist the judge or
the jury to understand the evidence or to determine a fact in issue,
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then awitness who qualifiesas an expert by virtue of hisor her knowl-
edge, sKkill, experience, training, or education may testify as such.

Perhaps clinical claims about the workings of the mind, so
utterly devoid of scientific character, might somehow qualify as tech-
nical or specialized knowledge. What is technical knowledge? That's
knowledge about how much gasa balloon can take beforeit blows up,
or how much stress an aircraft component can bear before it breaks
off. Technical knowledge has to do with how the world works and
how it goes wrong.

The only technical knowledge remotely relevant to clinical psy-
chology would be knowledge of how the mind works, how it is
formed, and how it changes. We have already established that no one
knows how the mind works, however widespread the witch doctor
falacy may be. Any clinician who claimson the witness stand to know
how the mind works should be hospitalized for dangerous delusions
of grandeur.

But what about specidized knowledge? That's a wonderfully
vague term. Surely specialized knowledge must be available to the
clinician. Indeed it is. A Freudian scholar, for example, might have
detailed and specialized knowledge of al phases of the development
of Freud's theory, much as a Catholic scholar would have detailed and
specialized knowledge about al the essential doctrines of the Catholic
faith. If the exposition of the specifics of one of those doctrines was
somehow relevant to the deliberations of a court, then surely it would
be appropriate to have the scholar testify about what does and does
not make up the doctrines. Similarly, if Freud's writings were in dis-
pute in a case, then Freudian experts would be called into court to
clarify matters of historical accuracy, for example, for the court.

The use of aspeciaized knowledge of clinical psychology in this
senseis perfectly appropriate. But our Freudian or other scholar, how-
ever learned he may be about the claims made by various thinkersand
writers at different times about how the mind works, does not himself
know how the mind works for human kind in general or for any indi-
vidual in particular. He has only ascholarly knowledge of the claims of
other thinkers. That knowledge can be interesting and useful, but it is
not relevant to the determination of any of the pressing psychological
issues before our courts like competency, insanity, rehabilitation, cus-
tody, fitness, or future dangerousness. How could it be?
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and injury, custody, and fitness as a parent, is pervasive and adamantly
held.

The most that the individual citizen can do when attacked by a
psychoexpert is to hire one of hisown and to arm both hired gun and
attorney with a copy of Jay Ziskin’s three-volume tome Coping with
Psychiatric and Psychological Testimony.

Ziskin’s book provides up-to-date— 1995— evidence to attack
any psychoexpert's credentials, theories, and the evidentiary bases of
the expert's claims. It gives the attorney and the client step-by-step
guidance on challenging psychological experts' scientific status, prin-
ciples, interview procedures, and clinical evaluations, results and con-
clusionsof al the main varieties of psychological tests, the validity of
clinical training and experience, the relevance and utility of creden-
tialsand qualifications, and the ever-invoked clinical intuition.

Since Dr. Ziskin is an attorney as well as a psychologit, the book
also provides guidance on cross-examinationin criminal cases, personal
injury cases, and child custody cases, with examples of tactics, deposi-
tions, and motions. The second volume of his work teaches attorneys
and clients how to challenge testimony in some of the specific hot psy-
chological topics and areas of vulnerability running through our courts
today —child custody, eyewitness testimony, sexud abuse, post trau-
matic stress disorder, and diagnoses and prognoses of various mental
disorders, along with guidance on the detection of malingering and the
reliability of judgmentslike the assessment of dangerousness.

No attorney facing a forensic psychological clinician can afford
not to have this bible of information attacking the scientific status of
psychological testimony, now in its fifth printing. Forensic clinicians
are afraid of Ziskin. They speak on the Internet of having been
“ziskinized” in court when they are challenged on the witness stand
by an attorney armed with the knowledge tools Ziskin provides.

Psychocultural Complicity

Certainly blame for the misrepresentation of clinical psychology as a
scientific field that uses scientific methods to arrive at scientific
results lies at the door of the clinicians themselves. They have their
agendas— missionary, political, and financial —that lead them if not
inevitably then compellingly to lay claim to a quality of expertise far
beyond their ken.
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Throw Them Out of Court!

The articles of faith offered as testimony by clinical psychologistsin
courtroom after courtroom—and in the legislative chambers across
the country — do not even come close to meeting the current criteria
for admissibility as expert testimony demanded by our courts.

The criteria for admissibility of experts will change; they will be
amended and added to and displaced by criteria devolving from new
law, new cases, new decisions. Will the claims of the clinicians meet
these new criteria? Never.

Not unless clinical psychology abandons its fundamental
methodology of creative writing and its complete acceptance of acts
of faith for arriving at the truth. Not until clinical psychology accepts
the limitationsintrinsic to the discipline and recastsitself asareal sci-
ence. Not unless or until the court chooses to abolish al distinctions
among types of testimony.

When the law welcomes the astrologer into the courtroom as
possessing the same status as the astronomer, when the court listens
to the priest with the same critical judgment it applies to the testi-
mony of the physicist, then and only then will the testimony of clin-
ical psychologists about the formation and functioning of the human
mind in general or in aparticular individual make sense as expert tes-
timony. When the concept of expertise is itself debased to nothing
more than personal opinion, then the clinicians should take the stand
along with the rest of the opinionated. Why not?

Until then, throw them out of the courts.

Throw them out of our legislatures too.

HOW CAN YOU PROTECT YOURSELF FROM
PSYCHOEXPERT HIRED GUNS?

The California Court of Appeals reversal of George Franklin's con-
viction is aray of hope piercing the vell of obfuscating psychobabble
presently shrouding our justice system, as are the refusals of various
judges around the country to accept recovered memory psychonon-
Sense as science.

But the psychologizing of the American legal system is not a
trend that is going to be reversed easily. The degree of acceptance of
the moral and legal authority of the forensic psychological clinician
to decide matters of guilt, innocence, rehabilitation, mental disability
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But clinicians are not alone in enacting this farce. The genera
public likewise deserves a share of the blame for the interweaving of
the tenets and tactics of modern clinical psychology into the very
fabric of our justice system. Although a people with a proud tradition
of respect for the reasoning and reasonableness of the "common
man,” we have declared ourselves impotent to enact our traditional
legal system roles, and have embraced the theories and practices of a
gaggle of highly paid experts. Why? Has human behavior suddenly
become so complex that only trained experts can understand, explain,
and judge it? Why has society been so reluctant to acknowledge the
inherent failings of so-called psychological science, and why have we
been so eager to welcomeits practitioners into our courtrooms?

Part of the reason is that dl of us, as a society, buy into psy-
choexperts authority, we buy the accreditation of psychiatry at med-
ical schools asif it were on the same standing as any other medical
speciaty, and we buy psychological research as if it possessed the
same standing as any other scientific research.

The mental health propagandists have done their work and the
public believes.

Our need to believe in psychological expertise arises largely
from our vulnerability to the witch doctor falacy and our need to
believe in the effectivenessof psychological expertise in our personal
lives. If we didn't believe in modern psychotherapy we'd be thrown
back for advice and help on our priests, rabbis, ministers, and grand-
mothers— adistressingly premodern situation indeed.

Society's need to believe in psychological expertise is fueled fur-
ther by the demands of our democratic legal system. We desperately
need the knowledge we attribute to psychology. If we didn't accept
psychological expertise as scientific, wed bein the untenable position
of asking Miss Marpleto testify in court and give usthe benefit of her
brilliant intuitions.

Our psychoexperts relieve both Miss Marple and the ordinary
citizen of the awesome responsibilities imposed on us by our lega
system. It is hard to be faced with deciding who is guilty, innocent,
competent, dangerous, fit, injured, or liable. Who wants to make
decisions with such horrendous consequences for the lives of individ-
uals when certainty is impossible? We can hand it off to the psy-
choexperts who claim to have knowledge and expertise to make these
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horrible decisions on a much sounder bass than is available to the
ordinary citizen. We can be comfortable while the psychoexperts do
the work. Not only do they relieve each and every one of us of the
burden of responsibility for the conduct of our own lives, they relieve
usaswell of the burden of exercising judgment in the courtroom.

Like the judge stuck with judging Byron Cooper's competence
to stand trial, we are looking for someone "smarter” than we are to
make these decisions. Too bad there isn't anyone.

M oreimportant than the great need we have to believein psycho-
logical expertise to relieve us of both personal and lega burdensis the
undeniable fact that many, many modern Americans also share the psy-
chocultural beliefs of our clinicians about the formation and func-
tioning of personality, about guilt and innocence, responsibility and
accountability. Like the cat chasingits tail, the psychocultural beliefs of
the society reinforce the influence of the clinicians, who in turn give us
new creative fictions about the roles and responsibilitiesof individuals.

Justice's New Clothes

America is a country that prides itself on democratic decision
making, on a belief in the intelligence and decency of the common
people and their ability to conduct affairs of such great import as the
creation of laws, their enforcement, and the judgment of violations of
those laws.

Ordinary people servein our state legislatures. Ordinary people
become police officers and attorneys. Ordinary people give evidence
and serve as jurorsin trials. Even our judgesin most cases are subject
to the will of the people either because they are obliged to accept the
decisionsof juriesor because they must stand for election.

Today tradition is no longer enough. America has undergone a
zeitgeist shift, afundamental change in our most basic values. Ameri-
canswant a justice system now that isfair in terms that make sensein
light of what we believe today to be true about individuals and the
causesof their behavior. Moreover, ordinary people, aswell as honor-
able members of the legal profession, desperately seek an authorita-
tive basis for making cruel, wrenching, difficult, even impossible
decisions about guilt and innocence, responsibility, competence, and
dangerousness, about who shall be confined or punished, about who
shall be helped and who shall be free.
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We do not seek the ancient but harsh options of Solomon the
stern father (*Cut the child in half!”), but rather the forgiving under-
standing of akindly modern mother (" Those bad companions led you
astray, poor baby"). We say, who are we to judge another individual's
conduct? We only want to understand it. Modern Americans exhibit
little concern for the consequences of an action, but considerable
concern for its cause. No matter how heinous the crime, with the
dead still uncounted and the wounded still bleeding, we ask, "Why
did he do that?" We apparently believe that if we understand the
motive, then the chaos created by crime is stilled, order is restored,
and our lives remain under control. Because understanding brings us
these blessings, to understand isto forgive, to understand al isto for-
giveadll.

Our forgivenessis further compelled by our modern concept of
motives. We no longer believe in evil; we scarcely acknowledge the
existence of sin. We accept that individuals do harm, but we believe
that they do so for reasons beyond their control. This modern, wide-
spread denial of personal responsibility for conduct —what the radio
talk show hosts call "victimism" —is both a product of psychology's
infiltration of the American legal system and afundamental cause of it.

Modern psychology —and its psychotherapeutic offspring—is
wed to a systemic, liberal view of accountability. The central premise
of American clinical psychology is that the individual at birth is an
infinitely malleable lump of clay that can be, and is, shaped into any
form at all by the hands of parents and family; that form is then fired
into its durable personality and character structure by the immediate
and larger society. (Not to push the metaphor too hard, but it also
follows that the forces of society can break these fragile vessals) If the
child turns out badly, it's the parents' or society's fault.

The psychologizing of Americais part and parcel of the liberal-
izing of America over the last thirty years. It is no step at al to go
from blaming parents to blaming the system— background, neigh-
borhood, income, class, sex, race, political and economic inequities—
for every instance of failure in every realm. Psychologists, like
liberals, blame the system for everything. (Of course, conservatives
blame the liberals.)

The truth isthat each and every one of us, liberal and conserva-
tive—as individuals; as citizens; as voters; as jurors, judges, and law-
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makers—has contributed to a comprehensive undermining of the
American legal system through the institutionalization in our justice
system of the assumptions, principles, and prejudices of current
American psychological practice.

We have allowed the tenets of psychology to be written into our
law and its practitioners to be sworn as the ultimate experts on al
issues in which law touches on questions of human responsibility for
behavior because a coherent system of law cannot exist without a
moral foundation. American intellectuals and legal experts of all
stripes have discarded the religious foundations of their antecedents
and have embraced in their place twentieth-century psychology's view
of humankind and the moral condition. Stripped of any explicit reli-
gious trappings, psychology masquerades as an impartial, scientific
foundation for the understanding of human behavior. As such it is
welcome in our courtrooms and legislative chambers where frankly
religious systemsof belief are not.

TheModern Moral Script
Thanks to the persuasive influence of clinica psychology on modern
American intellectual life, many, if not most, of the intellectua dlite in
this country embrace the basic tenets of Freudian theory, however dis-
guised rhetorically in contemporary jargon. The beliefs are as firmly
ingrained as those of our traditional religions, and as hard to question.

There are some obvious similarities between modern psy-
chology's view of the human condition and the traditional Judeo-
Christian religious view, and some not so obvious. The Tree of
Knowledge of Good and Evil in the Garden of Eden is replaced by
sex in dl its dramatically staged complexity, the snake is repressed
into the deepest part of the self, and the apple-eating woman part is
picked up by the bad mother who first seduces the hapless child, then
punishes him for her own transgressions. Traveling through the psy-
chosexual stages leaves indelible marks on the psyche much like the
stain of original sin, or sins. Trouble-free drive satisfaction might be
likened to a return to the Garden of Eden, and redemption via the
action of a Supreme Being has been transformed into awakening
under the wise guidance of the psychotherapist.

Theideas of free will and moral choice have vanished from the
landscape. There is no way that a helpless child can be held respon-
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sible for what happens to him or her. In the post-Freudian world, by
the time a child can make moral choices, by the time a child has a
conscience or Superego, most of the damage that can be done to the
psyche has already been incurred. Babies are morally neutral, fragile
vessels, shaped and cracked and broken by forces completely beyond
their control. Present-day psychologists, with no intellectual consis-
tency but insistent vigor, extend the period of extreme fragility way
past the Oedipal years, well into adolescence. In this system, sin and
guilt areimpossible in youth and illogical in adulthood.

Innocence is not simply lost; it is destroyed by cruel parents and
bad environments. Drunken and abusive parents can brutalize a child,
gangs can lead young people astray, and poverty creates its own
deplorable set of values. It is bad parents and an unjust society that
cause the innocent child to turn into a criminal. If we understand the
cause, then we understand the crime. Whodunit has become an exer-
cisein psychoanalysis.

An interesting inconsistency in modern psychodynamic theory
is the assertion that however shaped, cracked, or broken, the mind of
the child isinfinitely malleable. I n the proper hands, the crack can be
filled, the shape can be re-cast, the disordered youth can be com-
pletely rehabilitated. Belief in rehabilitation is necessarily accompa-
nied by a belief in the effectivenessof therapy. After al, it is through
therapy that the initial damage to the psycheisidentified, inappropri-
ately fixated ideas are de-energized, and symptoms are dissipated. If
lying, stealing, destroying, hurting, and lulling are seen as sympto-
matic expressions of psychological disorders, then they too should
respond to therapeutic treatment. So should wife beating, child
molesting, public cursing, drug abuse, chronic drunkenness, and any
one of the other socialy offensive mental disorders. Given such a
view, sentencing offenders to therapy is perfectly reasonable.

Variationsin modern psychological theory are endless, evolving,
and increasingly ad hoc, but the overwhelming majority of what the
conservative media call "the intellectual elite,” as well as the psycho-
logical clinical practitionersin America, in and out of our courtrooms
and legidative chambers, embrace at least some of these tenets in
some form or other.

What is true of American intellectuals is aso true of a great
many ordinary Americans educated in our rigidly secular institutions
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of higher learning. While requiring no course in ethics or the great
religions of the world, we do require a great many of our students in
both high school and college to take a general course in psychology
before graduating into the world as educated persons. Since this has
been going on for decades, it wasinevitable that many of the tenets of
psychology — particularly those addressing the causes of behavior—
should have become part of the fabric of American moral life, of core
cultural beliefs.

Youd be hard put to find an American who wasn't, at least a
little bit, "' psychologized,” even if he or she deniesit vehemently.

Read the sentences below. Do any of them sound familiar? Have
you ever heard your hairdresser or your bartender or your classmate
say anything similar? How about your teachers? Or novelists? Or
movies? Or musicals?Recognize any of these themes?

"The mind hasto protect itself by repressing the memories of terrible
traumas.”

"There are lots of troubled peoplelike the woman in The Three
Facesof Eve.”

“Homophobic guysare just repressed gays reacting against what they
reallyare.”

"Psychotherapy can put you in touch with your real unconsciousfed-
ings."

“Truth serums can reveal ideasand feelingsyou didn't even know you
had."

"Hypnosisletsthe real you out from under wraps. I'd never let any-
body do it to me."

Just as most Americans are brought up in a society that accepts
theJudeo-Christian ethic—and metaphysics—as the fundamental ter-
rain on which we build the edifices of our legal and socia structures,
so too do we grow up in asociety that has taken the psychodynamic
script for the drama of life and the nature of man—and, certainly,
woman and child—as its psychosocia starting point.

We accept the validity of the psychodynamic script because we
feel it makes sense of our lives. We want to understand what makes
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people behave as they do, and we want to lay blame for everything
that goes wrong somewhere outside the individual. We are looking
for a moral compass that is intellectually satisfying and scientifically
valid.

DYSFUNCTIONAL FAMILY PSYCHOLOGY

INTHE COURTS

Modern clinical psychology gives us what we want and need to reach
moral decisionsin both personal and public domains; it helps us, we
believe, to better make laws and administer justice. The disavowa of
personal responsibility intrinsic to dysfunctional family theory finds
an apparently surprising but really quite natural home in the intrica-
ciesof traditional American legal reasoning.

Motivation is a central component in American mora rea-
soning. We have long accepted the ideas of provocation and miti-
gating circumstances. It's understandable to steal bread when you are
hungry; it's not understandable to steal Porsches. It's okay to shoot
the guy if you find him in bed with your wife; it's not okay to shoot
the butcher because you didn't like the cut of meat. The considera-
tion of motivation, of intention, and of state-of-mind are essential to
evaluation of guilt in the American legal process.

Today, thanks to the "enlightenment™ from modern clinical psy-
chology, we go much, much farther down that path. Many educated
Americans, along with their attorneys and lawmakers and judges,
have bought— lock, stock, and barrel —the modern psychopolitical
assumption that, due to dysfunctional families and a dysfunctional
society, the individual is simply not responsible for his or her own
behavior.

This has led us directly to the currently fashionable battered
woman syndrome defense against murder and assault charges, the
epidemic of child abuse alegations of every type reaching even into
decades past—once you are injured, you stay injured until you work
it out in therapy or in therapeutic courtroom actions— and the appar-
ently infinite number and variety of excusesfor behavior on the part
of the disabled and the disadvantaged that would put anyone else
completely beyond the pale.

We accept the psychological experts in the courtroom because
they echo our populist beliefs. They put the scientific seal of authen-
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ticity on generally held views about the nature of children and human
development, about the causes of behavior and personal and societal
responsibility. We hear what we expect to hear and we accept it as
truth.

It is clear that each and every one of us has contributed to the
takeover of the American legal and judicia system by psychology.
Grateful patients, hubristic practitioners, unwilling jurors, conscien-
tious attorneys, up-to-date judges, and concerned legislators have all
participated in an unwitting conspiracy to hand over our formerly
democratic legal system to a handful of necessarily self-interested
hired guns. That our motives—and theirs— were sometimes the best
hardly improves the situation.

There are no innocent bystanders. We have al been willing wit-
nesses to the marriage of psychology and the law, we have al been
willfully blind to the dreadful offspring they have spawned.

And their offspring are everywhere.

The system is anightmare of misrepresentation and injustice, of
fantasy and distortion. It must change.

DECIDING WITHOUT EXPERTS

Society has created its own monster here. Asking people, demanding
of people, that they do what they cannot do forces them to believe
that they can. Demanding that psychology give us answersit does not
have inevitably forces it to cut loose from the short bonds of science
and to fly into the freer realms of art. In the face of our demands the
experts also blind themselves. They become what we have demanded
that they be. Now it is time we demand that they stop.

If psychologists won't step down from the witness stand volun-
tarily, the courts must throw them off forthwith. True science itself
suffers from so many limitations that the public does well to listen
with skepticism when it enters our courtrooms and |egislative cham-
bers. Pseudo-science, fraudulent science, should be shown the door
without a hearing and sent back to wherever its proper domain may
be. The pervasive acceptance of clinical psychology's claims by our
justice system must be undone piece by piece and step by step if we
are to save our sanity.

We could start by having each "expert,” court-employed or
defendant-hired, attach exact probabilities to judgments of diagnosis,
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competence, and responsibility, then force the expert to show scien-
tifically why those judgments are more likely to be correct than judg-
ments of laypersons. Do not permit one single use of so-called
clinical intuition to buttress flimsy, unsubstantiated testimony. If this
issupposed to be science, then restrict it to science.

That should go along way toward getting Miss Marple off the
witness stand.

The courts are not helpless. They can throw the experts off the
payroll and off the witness stand. They can fire the forensic evalua-
torswho work for the state. They can give the determination of com-
petence over to grand juries and let trial juries decide on their own
how much responsibility an accused individual should bear for a
crime.

In our system, ordinary people should serve as finders of fact,
ordinary people should reach decisions about what the laws of the
land should be and who is guilty or innocent of breaking them, who
has done wrong and to whom, who should be punished and who
should pay, and how.

Ordinary people must take back these duties and rights from the
hired guns; we must wrest the legal system back from the psychoex-
perts. Americans must reclaim their rights as citizens and resume the
burdens imposed on them by our legal system.

It should be the people through their judges and juries who
decide the degree, if any, of diminished responsibility, mental injury,
or disability in both criminal and civil cases. It should be up to the
people to judge the evidence for claims for al varieties of mental
functioning and malfunctioning.

In criminal cases, let the defendant prove directly to the court
his or her inability to form or execute a plan, or to appreciate the
consequences of an action, or to control actions or whatever the par-
ticular law in the case requires without the farcical testimony of puta-
tively clairvoyant clinicians.

In Massachusetts, Governor Weld enraged the liberal press
when he pushed for the elimination of the "not guilty by reason of
insanity” verdict and its replacement with the verdict "guilty but
insane." The later would entail treatment in a mental hospital fol-
lowed by imprisonment. Referring to the infamous San Francisco
junk food insanity defense, the governor said in the spring of 1996,
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"If they eat good Twinkiesinstead of bad Twinkiesand they wake up
sane some morning, then they go to prison instead of going back out
on thestreet" (Bogton Globe March 9, 1996).

What is the point? Why send them to a hospital at all?1f con-
victs are diabetics, we would not send them to a hospital for treat-
ment of their diabetes. They would beimprisoned along with all their
fellow nondiabetic convicts and given daily mediation for their dia-
betic condition. Why should the so-called mentally ill be treated any
differently? There is no treatment for the "criminally insane™ but
drugs, and drugs they can get anywhere. It is a fiction that mental
hospitals provide effective treatment above and beyond that provided
by the drugs. A mental hospita supplies nothing effective but
employment for the staff. Anti-psychotic drugs can be administered
just as easily and far more cheaply in prisons than in mental hospitals,
and there will be no discernible difference whatsoever in the cure
rate.

We must stop pretending that psychology can do what it clearly
cannot.

In civil trials, let the plaintiffs demonstrate the injury and its
cause directly to the judge and jury without any intervening testi-
mony about the unknowable truth of their claims by psychoexpert
witnesses. Let welfare applicants demonstrate their inability to work
without the misbegotten advocacy of clinical experts.

Insurance companies and managed health care organizations
have to put a stop to reimbursement for crazy diagnoses and ineffec-
tive treatments, while patients, and parents and families of patients,
must bring suit for malpractice. Prosecutors should look into
bringing charges for fraud. If psychologists won't police themselves,
society must do it for them.

Any change in the direction of recapturing power for the people
would be swimming against avast tide.

Psychological practitioners have powerful professional and
financial reasons for claiming that both diagnosis and rehabilitative
treatment are valid, reliable, and scientifically based. Insurance com-
panies and health care administrators have sound administrative and
record-keeping reasons for desiring clearly defined and numerically
coded diagnostic categories. Variousindividuals and institutions have
understandable humanitarian interests in providing equal accessand a
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social safety net for those for whom the playing field will never be
level.Judges and jurors truly need expert opinion on the mental func-
tioning—and malfunctioning— of individuals who enter into the
legal system.

All these needs and desires are understandable, they are all more
than rational, but they cannot be met by the sham of today's level of
expertise in diagnosis any more than a baby's nutritional needs can be
met by a pacifier.

Judges and juries, the people alone, must decide questions of
insanity, competence, rehabilitation, custody, injury, and disability
without the help of psychological experts and their fraudulent skills.
A democratic society imposes exactly these burdens on the average
man and woman and on our judges and legidlators. It is time that we
give up our attempts to hand off the weight onto the shoulders of
professional decision makers. It is past time that we throw out the
whores and take back our courts.
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